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By l\!r. SPERRY: Petition of citizens of New Haven, Conn., 

against conditions in the Kongo Free State--to the Committee on 
Foreign Affairs. 

Also, petition of New Haven Typographical Union, No. 4 7, for 
the copyright bill with an. amendment-to the Committee on 
Patents. · 

Also, petition of the Connecticut Editorial Association, against 
increase of second-class postal rates-to the Committee on the 
Post-Office and Post-Roads. 

Also, petition of Lumber Dealers' Association of Connecticut, 
for forest reserves in the White Mountains-to the Committee 
on Agriculture. -

Also, petition of Elm City Division, No. 317. Order of Railway 
Conductors, for · the sixteen-hour bill-to the Committee on In
terstate and Foreign Commerce. 

By ~!r. T A W~TEY : Pa11er to accompany bill for relief of 
Milton Selby-to the Committee on Invalid Pensions. 

SENATE. 

TuEsDAY, Februa1·y 1£,_ 190'7. 
The Chaplain, Rev. EDWARD E. HALE, delivered the following 

prayer: · 
Let us now pr aise famous men, leaders of the people by their 

counsels, and by thei1· undet·standing 1nen of leaming tor the 
people. 

Witlwttt such no city shaH be inhabited. His rn.enwrial shall 
not depa1·t and his name shall li-ve fmm generation to genera
tion. 

Nat ions shan declm·e his ~visdom and the congregations shall 
shoto fo?"th his praise. 

Let us pray. Be pleased to consecrate to-day to us, Father, 
its memories, its lessons, its sacrifices for man and for Thee. 
Not in vain that he lived for us, not in vain that he died for 
us if we can follow in his footsteps, if we can ca rry out his 
purpose, if we are Willing to live and die for our country~with 
charity toward all, with malice to none. Show us each and all 
how we can bear our brothers' burdens. Show us bow to for
get ourselves and to live for others, how State can help State 
and nation can help nation, that this may be Thy world, one 
world of the living God, alive with Thy life and strong with 
Thy strength. 

Father, we turn back to the memory of such a life as this, 
and not bach-ward only. We look forward for this cotllltry, 
that it may be that happy nation whose God is in the Lord; 
that the children of this country may know ·what it is that they 
have a country to live in, and that for that country they may be 
willing to live and die. We ask it in Cln·ist .Jesus. 

Our Father who art in heaven; hallowed by Thy name.. Thy 
kingdom come. Thy will be done on earth as it is done in 
heaven. Give us this day our daily bread, and forgive us our 
trespasses as we forgive those who trespass against us. Lead 
us not into temptation, but deliver us from evil. For Thine is 
the kingdom, and the power, and the glory forever and ever. 
Amen. 

The Secretary proceeded to read the .Journal of yesterday's 
proceedings, \\=hen, on request of ~Jr. GAJ"LINGER, and by unani
mous consent, the further reading was dispensed with. 

The VICE-PRESIDENT. The .Journal stands approved. 
RULES AND REGULATIONS OF DEPARTMENT OF AG.RICULTURE. 

The VICE-PRESIDENT laid before the Senate a communi
cation from the :Secretary of Agriculture, -transmitting, in re-

. spouse to a resolution of the 1st instant, a copy of all the rules 
and regulations governing the Department of Agriculture in its 
varions branches; ·which, with the accompanying papers, was 
ordered to lie on the table. 

RAILROAD STATISTICS. 

The VICE-PllESIDE:NT laid before the Senate a communi· 
~ation from the Interstate Commerce Commission, transmitting, 
m response to a resolution of the 8th instant, vario·us original 
papers, documents, and figures prepared by Messrs. Hanks and 
Harriman, referred to in the answer of the Interstate Com
merce Commission, ·as shown in Senate Document No. 285, _Fifty-
ninth Congress, se~ond session. . 

1\Ir. CULBERSON. If the communication is not lengthy, I 
would be glad to have it read. 
· The communication was read, as follows : 

INTERSTATE COMMERCE COMMISSION, 

To the P·resident of the Senate. 
Washington, February 11, 1907. 

Um : The Interstate Commerce Commission has the honor to submit 
the following response to the resolution of the Senate adopted Feb-

1 ruary 8, 1907, which directs the Commission : 
" 'J.'o send to the Senate copies of the ' various papers, documents. 

and fi~res' which were prepared by 1\fessrs. Hanks and Harriman, 
and wnich are referred to in the answer of the Interstate Commerce 
Commission to Senate resolution shown· in Senate Document No. 285, 
this session." 

The materL'll ahove r eferred to is described by the following list of 
exhibits, which was made out by 1\fr. Harriman at the time the papers 
in question weTe turned over to the Commission : 

Exhibit 1. General balance sheet. Standard arranged according to 
gross earnings per mile. 

Exliibit 2. General baLance sheet. Treating all railroads as put in 
one system. 

Exhibit 3. Leased roads. 
Exhibit 4. Financial classification general balance sheet. 
E:rllibit 5. Alphabetical list of operating railways. General informa-

tion. 
Exhibit 6. Classification of kind of railroad. 
Exhibit 7. '.rentative scheme for permanent numbering of railronds. 
Exhibit 8. List of operating railroads arranged according to gross 

earnin)?;s pe r mile. 
Exhibit 9 . . List of narrow-gauge roads. 
Exhibit 10. Ca rd index. List of operating roads arranged according 

to gross earnings from operations per mile for the year 1906. 
Exhibit 11. 1905 operating roads. arranged alphabetically. 
Exhibit 12. Ca rd index. List of time-card information. 
E:xhibit 13. Card inuex. List of time-card information. 
Exhibit 14. Card index. List of time-card iniormation. 
Exhibit 15. Summary of the correspondence relative to switching and 

termin.:ll companies. 
Exhibit 16. T.ime tables received by result of correspondence. 
Exhibit 17. Letter file. Replies of switching and terminal companies. 
Exhibit 18. Letter file. · Reply to time-card circular. 
Exhibits 19 and 20. Alphabeticul card index of railroads from vari

ous so·ur-ces. 
Exhibit 21. . Maps. Location of switching and terminal companies as 

disclosed by correspondence. · 
Exhibit 22. Card index. Terminal and switching companies. 
In order that the Senate JilaY be promptly ·furnished with the in

formation called for by the resolution the origiaal· papers, documents, 
and figures turned over to the Commission by Messrs. Hanks and Ilarri
man are herewith transmitted, as it would be impossible with om· 
present clerical force to prepare copies dur-ing the present session of 
Congress. 

All of which is respectfully submitted. 
lli.P.TIY A. KN,APP, Olwirmalh 

Mr. CULBERSON. I move the communication and exhibits 
be referred to the Committee on Interstate Commerce. 

· The motion was agreed to. 
REPORT OF NATIONAL A.CADEMY OF SCIENCES. 

The VICE-PRESIDENT laid before the Senate the annual re
port of the National Academy of Sciences for the year 1006 ; 
which was ordered to be printed. 

COMMITTEE SERVICE. 

Mr. LoNG was, on his own motion, excused from further 
service upon the Committee on Indian Affairs. 

Mr. HALE submitted the following resolution; which was 
considered by unanimous consent, and agreed to : 

Resolved, That :ui·. SMITH be appointed to fill the vacancy in the 
chairmanship of the Committee on the Examination and Disposition 
of Documents. , · 

Mr. H~E submitted the following resolution; which was 
considered by unanimous consent, and agreed to : 

R esolv ed, That Mr. H OP:K.TIS be appointed to fill the vacancy in the 
Committee on Enrolled Bills. . 

1\Jr. HALE submitted the following resolution; which was 
considered by unanimous consent, and agreed to : 

Resolv ed-, That Jl.fr. BEVERIDGE be appointed to fill the vacancy in 
the Committee on the Examination and Disposition of Documents. 

Mr. HALE submitted the following resolution; which was 
considered by unanimous consent, and agreed to : 

Resolv ed-, That Mr. CURTIS be appointed to fill the vacancy in the 
Committee on Indian Affairs. 

l\Ii·. HALE submitted the following resolution; which was 
considered by unanimous consent, and agreed to: 

Resolv ed-, That Mr. FULTON be appointed to fill the vacancy in the 
Committee on Military Affairs. · 

MESSAGE FROM THE HOUSE. 

A message fro~ the House of Representatives, by Mr. W . .J. 
·BROWNING, its Chief Clerk, announced that the House had 
passed the following bills : 

S. 3668. ;An act to authorize the Washington, Spa Spring and 
Gretta Raih·oad C-ompany, of Prince George County, to extend 
its sh·eet railway into the District of Columbia; and 

S. 8065. An act to provide for the transfer to the State of 
South Carolina of certain school funds for the use of free schools 
in the parishes of St Helena and St. Luke, in said State. 

The message also announced that the House had passed the 
following bills; in which it requested the concurrence of the 
Senate: 

H. R . 20067. An act to remove dirt, gravel, sand, 3.nd other ob
structions from the pa·ved sidewalks and alleys in the District 
of Columbia, and for other purposes ; · 

H. R. 21934. An act to provide for reports and registration of 
all cases of tuberculosis in the District of Columbia, for free 
examination of sputum in suspected cases, and for preventing 
t~e spread of tuberculosis _in said District ; 
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H. R. 23576. An act to provide for the extension of New Hamp
shire avenue, in the District of Columbia, and for other pur
poses; 

H. R. 24284. An act for the opening of Warren and Forty
sixth streets NW., in the District of Columbia ; 

H. R. 24875. An act authorizing the extension of Forty-fifth 
street NW.; 

H. R. 24930. An act prohibiting the distribution of circulars 
and certain other advertising matter on private property within 
the District of Columbia, and for other purposes ; 
· H. R. 25475. An act to amend an act entitled "An act to regu
late the practice of pharmacy and the sale of poisons in the Dis
trict of Columbia, and for other purposes," approved l\lay 7, 
1906; and 

H. R. 25482. An act to amend section 878 of the Code of Law 
for the District of Columbia. 

ENROLLED BILLS SIGNED. 
1:'he message further announced that the Speaker of the 

House had signed the following enrolled bills ; and they were 
thereupon signed by the Vice-President: 

S. 6833. An act granting an increase of pension to Bettie May 
,Vose; 

H. R. 8685. An act for the relief of Charles E. Danner & Co. ; 
H. R. 24109. An act to authorize the Norfolk and Western 

Railway Company to construct sundry bridges across the Tug 
Fork of the Big Sandy River; and 

H. R. 25123. An act providing for the construction of a bridge 
across the :Mississippi River. 

PETITIONS AND MEMORIAJ,S. 
The VICE-PRESIDENT presented a memorial of the Study 

Class of the Abraham Lincoln Center, of Chicago, III., remon
strating against any appropriation b~ing made for the proposed 
military display at the Jamestown Exposition; which was re
ferred to the Select Committee on Industrial Expositions. 

He also presented a memorial of the Commercial Club of 
r. .. afayette, Ind., remonstrating against the enactment of legisla
tion curtailing the mail service ; which was referred to the Com
mittee on Post-Offices and Post-Roads. 

Mr. FRYE presented a memorial of the War Veterans and 
Sons' Association, remonstrating against the enactment of leg
islation abolishing the pension agencies throughout the country ; 
which was referred to the Committee on Pensions. 

He al. o presented petitions of sundry citizens of Searsmont, 
South Durham, Island Falls, and Parkman, all in the State of 
l\Iaine, praying for the enactment of legislation to regulate the 
interstate transportation of intoxicating liquor'S; which were 
referred to the Committee on the .Judiciary. 

Mr. HANSBROUGH presented a petition of sundry citizens 
of Stillwell, N. Dak., and a petition of sundry citizens o! 
North Dakota, praying for the adoption of certain amendments 
to the present denatured-alcohol bill ; which were referred to 
the Committee. on Finance. 

He also presented a petition of sundry citizens of Pembina, 
N. Dak., praying for the enactment of legislation to regulate 
the interstate transportation of intoxicating liquors; which was 
referred to the Committee on the Judiciary. 

:Mr. CULLOM. I present resolutions adopted by a conven
tion of the National Association of Postmasters, held in St. 
Louis, :Mo., October 3, 4, 5, 1906. The resolutions are not very 
long, and as they set forth the · reason for the reclassification 
and greater compensation of post-office clerks, I ask that they 
be printed in the RECORD, and referred to the Committee on 
Post-Offices and Post-Roads. 

There being no objection, the resolutions were referred to the 
Committee on ·Post-Offices and Post-Roads, and ordered to be 
printed in the RECORD, as follows : 
Resolutions indorsing reclassification and greater compensation for 

post-office clerks.-Adopted by convention of the National Associa
tion of Postmasters, held in St. Louis, Mo., October 3, 4, and 5, 1906. 
Whereas the subject of a new classification of post-office clerks and 

an increase of pay for them having been carefully and fully consid
ered by the convention of first-class postmasters, held in St. Louis, 
Mo., October 3, 4, 5, 1906, and it being established beyond a question 
that because of the era of great prosperity and great demand in all 
walks of life for competent and intelligent men i.n every branch of 
service, trade, or traffic, wages for skilled labor having increased ma
terially, · the cost of living in all the cities where large post-offices are 
maintained also greatly increased; and 

Whereas the records of the Post-Office Department show no increase 
in some clerks' salaries for many years past, and now show· a.n aston
ishing and alarming numbet· of resignations of these Government em
ployees during the past year or two, greatly in excess of any previous 
years, giving ample proof that in order to obtain good, efficient, and 
competent clerks in the service that some better inducement must be 
held out to them in the matter of pay and classification, otherwise the 
postal service will be still further seriously crippled, to the great dam
age oi' the business interests of this country: Now, therefore; be it 

Resoh:ed, That it is the sense of this convention that a committee of 
nine postmasters of the first class be appointed by the president of this 

association, who, by and with the consent of the President of the 
United States and the Postmaster-General, will appear uefore the Con
gressional Committee on Post-Offices and Post-Roads, as soon as prac
ticable, and present to said committee our most urgent request that 
for the good of the service ·they take immediate necessary action o! a 
reclassification and a material increase in salaries of post-office clerks: 
Be it 

F urthe1· resolved, That in order that this committee shall be prepared 
to properly present the qu<;!stion to the said Congressional Committee 
on Post-Offices and Post-Roads, it is hereby requested that every first
clas.s postmaster in the United States immediately prepare a s tatement 
giving number of separations from the service i.n their respective post
offices a.nd the reason for same during the. past fiscal year, .July 1, 
1905, to .Tu.ne 30, 1906, and forward same to the chairman of this com
mittee as soon as possible. 

I, Addie Vester, secretary of the National .Association of Postmasters, 
do hereby certify that the above and foregoing is a true and correct 
copy ft·om the records of the above and foregoing resolution, and in 
witness whereof I have hereunto set my band as said secretary at the 
city of St. Louis, Mo., this 5th day of October, 1906. 

ADDIE VESTER, Secretary. 

Mr. PLATT presented a memorial of the American Musical 
Copyright League, of New York City, N. Y., remonstrating 
against the passage of the so-called " Kittredge copyright bill ; " 
wilich was ordered to lie on the table. 

He also presented a petition of the congregation of the First 
Presbyterian Church of Lyons, N. Y., praying for tile enact
ment of legislation to regulate the . employment of child labor; 
which was ordered to lie on the table. 

He also presented a petition of the Clearing House Associa
tion of Cleveland, Ohio, praying for the adoption · of certain 
amendments to the present national banking law; which was re
ferred to the Committee on Finance. 

He also presented a memorial of the county board of direct
ors of the Ancient Order of Hibernians of Erie County, N. Y., 
remonsh·ating against the enactment of legislation to further re
strict immigration; which was referred to the Committee on 
Immigration. 
· He also presented a petition of the United Master Butchers' 
Association, of Troy, N. Y., praying for the enactment of legis
lation requiring meat markets in the District of Columbia to be 
closed on Sunday; which was referred to the Committee on the 
District of Columbia. · 

He also presented a petition of the congregation of the Bap
tist Church of Fredonia, N. Y., and a petition of sundry citi
zens of Rush, N. Y., praying for the enactment o! legi lation to 
regulate the interstate h·ansportation of intoxicating liquors; 
which were referred to the Committee on the Judiciary. · 

He a l o presented petitions of sundry business firms of James
town, Newburgh, and Falconer, all in the State of Kew York, 
praying for the adoption of certain amendments to the present 
denatured-alcohol law; which were referred to the Committee 
on Finance. 

1\Ir. DEPEW presented petitions of sundry citizens of Elli
cottville, Pleasantville, Porter, Hermon, Groton, Burke, Ceres, 
Rose, Millville, Bridgeport, New York, Port Byron, and North
ville, a11 in the State of New York, praying for the enactment 
of legislation to regulate the interstate transportation of intoxi
cating liquors; which were referred to the Committee on the 
Judiciary. . 

Mr. :McCUMBER pre ented a petition of sundry citizens of 
Pembina, N. Dale, praying for tile enactment of legislation to 
regulate the interstate transportation of intoxicating liquors; 
which was referred to the Committee on the Judiciary. 

1\Ir. HEM:ENW AY presented a petition of the Spiegel Furni
ture Company, of Shelbyville, Ind., praying for the adoption of 
certain amendments to the present denatured-alcohol bill; which 
was referred to the Committee on Finance. 

He also presented the petition of George H. Caldwell, of In
diana, praying for the enactment of legislation for the relief · 
of Joseph V. Cunningham and other officers of the Philippine 
volunteers; which was referred to the Committee on Cla ims. 

.Mr: CRANE pre·~ented a petition of the Nationa1 Board of 
Trade, of Washington, D. C. , praying for the ratification of 
international reciprocity treaties; wilich was referred to the 
Committee on Foreign Relations. 

He also presented a petition of the National Board of Trade, 
of " ' asilington, D. C., praying for the enactment of legi lation 
providing for an elastic national currency; which was referred 
to the Committee on Finance. . 

:Mr. GAMBLE. I present a joint resolution of the legi lature 
of South Dakota, which I ask may be printed in the RECORD, 
and referred to the Committee ·on Inter tate Commerce. 

The· memorial was referred to tile Committee on Interstate 
Commerce, and ordered to be printed in the RECORD, as follows : 

STATE OF SOUTH DAKOTA, DEPARTMENT OF STATE, 
SECRETA.RY' S OFFICE. 

NITEJD STATES OF AMERICA, STATEl OF SOUTH DAKOTA. 

I, D. D. " 7ipf, secretary of state of South Dakota, and keeper o.~ tho 
great seal thereof, do hereby certify that the attached instrumen~ of 
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writing is a true and correct copy of senate joint resolution No. 12, as 
passed by the tenth legislative assembly of the State of South Dakota, 
now in session, and of the whole thereof, and has been compared with 
the original now on tile in this office. · 
· In testimony whereof I have hereunto set my hand and affixed the 
great seal of the State of South Dakota, done at the city of Pierre 
this 8th day of February, 1907. 

[SEAL.] D. D. WIPF, 
Secretar y of State. 

A JOINT RESOLUTIQN. 

Whereas there was reported in the House of Representatives of the 
United States (S. 5133) upon January 11, 1907, an act passed by the 
Senate of the United States entitled "An act to promote the safety of 
employees and travelers upon railroads by limiting the hours of serv
ice of employees thereon ; ' and 

Whereas the interests of travelers upon railroads of the United 
States and of the employees th~reon demand the speedy enactment 
into law of this measure: '.rherefore, be it 

R esolved by the senate and hottse of 1·epresentativ es of the State of 
.tfottth D akota, That the Representatives in Congress from the State 
of South Dakota be requested to use their/votes and influence to secure 
an immediate favorable report upon and the passage of said act · (S. 
5133) entitled "An act to ~;n·omote the safety of employees and travel
ers upon railroads by limitmg the .hours of service of employees there-
on;" be it · . · · 

F twthet· r esoZved, That one copy of this resolution be sent to the 
Speaker of the House of Representatives of the United States, one copy 
to the chairman of the Committee on Interstate and Foreign Commerce 
of said House, and to each Member of Congress from the State of South 
Dakota. 

[Indorsed.] 
A joint resolution requesting the Representatives in Congress from 

the State of South Dakota to use their votes and influence to secure 
an immediate favorable report upon and passage of an act (S. 5133) 
entitled "An act to· promote the safety of employees and travelers upon 
railroads by limiting the hours of service of employees thereon." 

Attest: 
JAMES W. CON N, 

Chief Olm·k. 

Attest.: 
L. M. SIMONS, 

Secretary of the Senate. 

M. J. CHANEY, 
Speaket· of the House. 

HOWARD G. SHOBER, 
President of the Senate. 

I hereby certify that the within resolution originated in the senate 
and was known in the senate files as "S. J. resolution No. 12." · 

L. M. SIMONS, Secretary. 
STATE OF SOUTH DAKOTA, OFFICE OF THE SECRETARY OF STATE, SS: 

Filed February 8, 1907, at 3.15 o'clock p. m. 
D. D. WIPF, 

Secretat·y of State. 

Mr. STONE presented petitions of sundry citizens of Green 
City and Caruthersville, in the State of Missouri, pi·aying for the 
enactment of legislation to regulate the employment of child 
labor; which were ordered to lie on the table. 

He also presented a petition of sundry citizens of Caruthers
ville, .Mo., J;>raying for the_ enactment of l_egislation to regulate · 
the interstate transportation of intoxicating liquors ; which was 
referred to the Committee on the Judiciary. 

He also presented a petition of the Affiliated Business Men's 
Associations of St. Louis Mo., praying for the enactment of leg
islation providing increased appropriations for the improve
ment of the Mississippi River froin St. Louis to Cairo ; which 
was referred to the Committee on Commerce. 

He also presented petitions of sundry citizens of Joplin and 
Webb City, in the State of Missouri, remonstrat~ng against the 
enactment of legislation requiring certain places of business in 
the District of Columbia to be closed on Sunday; which were 
referred to the Committee on the District of Columbia. 

He also presented a mep1orial of the Kansas City Section, 
Council of Jewish Women, of Kansas City, and of Kansas City 
Lodge, Independent Order of B'nai B'rith, of Kansas City, in the 
State of Missouri, remonstrating against the adoption of certain 
amendments to the immigration law; which were referred to 
the Committee on Immigration. · 

He also presented a · petition of sundry citizens of Caruthers
ville, 1\Io., praying for the enactment of legislation to regulate 
the manufacture and sale of patent and proprietary medicines ; 
which was referred to the Committee· on Manufactures. 

He also presented a petition of St. Louis .Typographical 'Union, 
No. 8, of St. Louis, Mo., praying for the--enactment of legislation 
to amend and consolidate the acts respecting copyrights; which 
was ordered to lie on the table. 

Mr. GALLINGER presented · a petition of Branch No. 4, 
National League of Navy-yard Workmen, of Portsmouth, N. H., 
praying for the passage of the so-called anti-injunction and half
holiday bills; which was referred to the Committee on the 
Judiciary. · 

He also presented a petition of the New Century Club, of 
Philadelphia, Pa., praying that an appropriation be made for 
a scientific investigation into the industrial condition of woman 
and child workers in the United States; which was ordered to 
lie on the table. · 

He also presented a petition of the National Board of Trade 

of Washington, D. C., praying for the enactment of legislation 
to regulate the issue of receipts for warehoused produce and 
merchandise; which was referred to the Committee on Finance. 

Mr. ALLISON presented memorials of sundry citizens of 
Sioux Rapids, Taylor County, Montgomery County, Clarke 
County, Buchanan County, Marshall County, Scott CountY, 
Prairie City, Mills County, Lee County, Story City, Sheldon, 
Osceola County, Pottawattamie County, Comanche, Atalissa, 
Atlantic, Millersburg, O'Brien County, Clinton County, Adel, 
Davis County, Storm Lake, and Davis City, all in the State of 
Iowa, remonstrating against the enactment of legislation re
quiring certain places of business in the District of Columbia to . 
be closed on Sunday; which were referred to the Committee on 
the District of Columbia. 

He also presented petitions of sundry citizens of Drakeville, 
Dubuque, Smyrna, Bristow, Danville, Marshalltown, and Louisa · 
County, all in the State of Iowa, praying for the enactment of 
legislation to regulate the interstate transportation· of intoxi- · 
eating liquors; which were referred to the Committee on the 
Judiciary. 

He also presented a petition of the National Association of 
Retail Druggists, of Chicago, Ill., praying for a legal con: · 
struction of the present antitrust laws; which was referred to · 
the Committee on the Judiciary. . 

He also presented the petition of Rev. J. H. Benedict, of Iowa 
City, Iowa, praying for the enactment of legislation to prohibit 
the sale of intoxicating liquors in. all Government · buildings, 
grounds, and ships, and also for the enactment of legislation to 
r~gulate the interstate transportation of intoxicating liquors; 
which was referred to the Committe~ on Public· Buildings and 
Grounds. , 

He also presented a memorial of the Corn Belt Meat Pro
ducers' Association, of Des Moines, Iowa, remonstrating against 
the repeal of . the present meat-inspection law; which was or-· 
dered to lie on the table. · 

He also presented a petition of the Negro Republican Club _of · 
Polk County, Iowa, praying for an investigation into the dis
missal of three companies of the. Twenty-fifth Infantry; which 
was referred to the Committee on Military Affairs. 

He also presented a petition of the Iowa State Retail Mer
chants' Association, of Des Moines, Iowa, praying for the enact- ' 
ment of legislation to repeal the present bankruptcy law; which 
was referred to the Committee on the Judiciary. 

He also presented a petition of the Farmers' Grain Dealers' 
Association, of Fort Dodge, Iowa, praying for· the enactment 
of legislation providing for a national reciprocal demurrage 
law penalizing railroads for neglecting to perform their duty as 
common carriers of freight; which _ was referred to the Com:.· 
mittee on Interstate Commerce. 

Mr. NELSON presented a petition of sundry citizens of Wat· 
son, Minn., praying for the a(loption_ of certain amendments to 
the present denatured-alcohol law; which was referred to the 
Committee on Finance. 

He also presented a petition of sundry citizens of Stillwater, 
Minn., praying for the ratification of international arbitrati-on 
treaties; which was referred to the Committee on Foreign Rela
tions. 

1\Ir. PILES presented a petition of sundry citizens of Wash
ington, praying for the enactment of legislation to regulate the 
interstate transportation of intoxicating liquors; which was · 
referred to the Committee on the Judiciary. 

Mr. OVERMAN presented sundry papers to accompany the 
bill ( S. 8224) granting an increase of pension to Charles Gunter; · 
which were re-ferred to the Committee on Pensions. 

He also presented _sundry papers to accompany the bill ( S. 
8227) granting an increase of pension to John H. Johnson; 
which were referred to the Committee on Pensions. 

Mr. PENROSE present~d a memorial of the National Board 
of Trade of Washington, D. C., remonstrating against the own
ership of railways by the United States Government; which 
was referred to the Comm1ttee on Railroads. 

He also presented a petition of the National Board of Trade 
of Washington, D. C., praying for the passage ·of the so-called 
"Southern Appalachian and _"White Mountain Forest Reserve 
bill ; " which was ordered to lie on the table. 

He also presented a petition of the National Board of Trade 
of Washington, D. C., praying for the enactment of legi lation 
to confer upon the administratiye branch of the Government 
additional authority in arranging treaties with foreign nations; 
which was referred to the Committee on Foreign Relations. 

He also presented a petition of the National Board of 'l'I·ade 
of Washington, D. C., praying for the enactment of legislation 
providing for a reduction of letter postage to 1 cent per ounce ; 
which was referred to the Committee on Post-Offices and Post-
Rw~ · 
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He also presented a petition of the National Board of Trade 
of Washington, D. C., praying that an appropriation be made 
for the improvement of the rivers, harbors, and waterways of 
the country; which was referred to the Committee on Com
merce. 

Mr. DANIEL pre ented memorials of sundry business firms of 
Richmond and Danville and of the Board of Trade of Rich
mond, all in the State of Virginia, remonstrating against the 
passage of the o-called " free leaf-tobacco bill ; " which were 
referred to the Committee on Finance. 

1\.Ir. HOPKINS presented a petition of the Trades and-Labor 
Assembly of Quincy, Ill., praying for the enactment of legisla
tion to regulate the employment of child labor; which was or
dered to lie on the table. 

He also presented a memorial of sundry citizens of Gales
burg, Ill., remonstrating against the enactment of legislation 
requiring certain places of business in the District of Columbia 
to be closed on Sunday; which was referred to the Committee 
on the District of Columbia. 

He also presented a memorial of the Will County Farmers' 
Institute, of Joliet, Ill., 1·emonstrating against the passage of 
the o-called "ship-subsidy bill;" which was ordered to lie on 
the table. 

He also presented a petitio.n of the Will County Farmers' 
Institute, of Joliet, Ill., praying that an appropriation be made 
for the construction of a deep waterway from the Great Lakes 
to the Gulf of Mexico; which was referred to the Committee 
on Commerce. 

He al o presented a petition of the Woman's Christian Tem
perance Union of Elgin, Ill., praying for the enactment of legis
lation to regulate the interstate tran portation of intoxicating 
liquors ; which was referred to the Committee on the Judiciary. 

Mr. BLACKBURN pre ented a petition of sundry citizens of 
Columbus, Ky., praying .for the enactment of legislation to 
regulate the interstate transportation of intoxic.o'lting liquors; 
wbicb. was referred to the Committee on the Judiciary. 

SAMANA BAY COMPANY • . 

Mr. McCUMBER. I pre ent a petition of the Samana Bay 
Company,_ of Santo Domingo, relative to their claim against the 
Government of the Dominican Republic. I move that the peti
tion be printed as a document and referred to the Committee on 
Foreign Relations. 

The motion was agreed to. 
REPORTS OF COMMITTEES. 

Mr. McCUMBER, from the Committee on Pensions, to whom 
was referred the bill (S. G277) granting an increase of pension 
to Marie J. Blaisdell, reported it with amendments, and sub
mitted a report thereon. 

Mr. SCO'l'T, from the Committee on Pensions, to whom was 
referred the bm (H. R. 17266) granting an increase of pension 

·to Henry W . .Alspach, reported it without amendment, and 
submitted a report thereon. . 

Mr. ALDRICH. I am directed by the Commitiee on Finance, 
to whom was referred the bill (H. R. 13566) to amend sections 
6 arid 12 of the currency act, approved March 14, 1900, to re
port it with amendments. 

I desire to give notice that I shall try to call up the bill to
morrow morning with a view to its early passage. 

The VICE-PRESIDENT. The bill will be placed on the Cnl
endar. 

Mr. PILES, from the Committee on Territorie , to whom was 
referred the bill (H. R. 18891) to aid in the construction of a 
railroad and telegraph and telephone line in the district of 
Alaska, reported it wHh amendments, and submitted a report 
thereon. 

CEBTIFICATES OF LICENSES. 

Mr. FRYE. I am directed by the Committee on Commerce, 
to whom was -referred the bill (H. R. 21204) to amend section 
444G of the Revised Statutes, relating to licensed masters, 
mates, engineers, and pilots, to report it favorably without 
amendment. ·It is a very short bill, and I ask for its present 
con ide;t·ation. 

The Secretary read the bill ; and there being no objection, the 
Senate as in Committee of the Whole, proceeded to its con
sideration. It proposes to amend section 4446 of the Revised 
Statutes so as to read as follows: 

SEC. 4446. Every mastei', mate, engineer, and pilot who shall 
receive a license shall, when employed upon any vessel, within forty
eight hours after going on duty, place his certificate of license, which 
shall be framed under glass, in some conspicuous place in such vessel, 
whet·e it can be seen· by passengers and others at all times: Pt·ovide<£, 
That In case of emergency such officer may be transferred to another 
vessel of the same owners for a period not exceeding forty-eight hours 
without the transfer or his license ~ such other vessel; and for every 

neglect to comply with this provision by any such master, mate, en· 
gineer, or pilot. he shall be subject to a fine of $100, or to the revocn· 
tion of his license. 

The bill was reported to the Senate without amendment, 
ordered to a third reading, read the third time, and passed. 

LIGHT-SHIP ON LAKE MICHIGAN. 

Mr. FRYE. I am directed by the Committee on Commerce, 
to whom was referred the bill (S. 8252) to construct and place 
a light-ship at the easterly end of the southeast shoal near North 
Manitou Island, Lake Michigan, to report it favorably without 
amendment, and I submit a report thereon. 

.Mr. BURROWS. I ask unanimous consent for the present 
consideration of the bill just reported by the chairman of the 
Committee on Commerce. 

The Secretary read the bill ; and there being no objection, 
the Senate, as in Committee of the Whole, proceeded to its con
sideration. It directs the Secretru·y of Commerce and Labor 
to have constructed and placed at the easterly end of the south· 
east shoal nea.r North Manitou Island, Lake Michigan, a light
ship, a.t a cost not to exceed $50,000. 

The bill was reported to the Senate without amendment, 
ordered to be engrossed for a third reading, read the third time, 
and passed. · 

HEARINGS ON RIVER . AND HARBOR BILL. 

Mr. FRYE. Mr. Pre ident, I gave notice on Saturday that 
the Committee on Commerce would hear Senators on Monday 
morning, Tue day morning, and Wednesday morning. There 
is only one other morning left, and I call the attention of Sena- · 
tors to the fact that hearings will be closed to-morrow. The com
mittee meets every afterooon from 2 o'clock, and will be glad 
to see any Senators who desire to be beard on amendments 
they have offered. 

CANCELLATION OF ·INDIAN ALLOTMENTS. 

Mr. CLAPP. I am directed by the Committee on Indian Af
fairs, to whom was recommitted the bill (S. 8365) authorizing 
the Secretary of the Interior to cancel certain Indian allotments 
and substitute therefor smaller allotments of irriga.ble land, 
and providing for compensatory payments to the irrigation 
fund on lands so allotted within the Truckee-Carson irrigation 
project,. to report it favorably with amendments, and I sub
mit a report thereon. 

Mr. NEWLANDS. I ask unanimous consent for the consid
eration of the bill just reported by the Committee on Indian 
Affairs. 

The Secretary read the bill ; and there being no objection, 
the Senate, as in Committee of the Whole, proceeded to its 
consideration. 

The amendments · of the Committee on Indian Affairs were, 
on page 2, line 1, to sh·ike out the words " general allotment 
act " before the words " the Secretary of the Interior " and to 
insert "act of Congress approved February 8, 1887, and the 
acts amendatory thereto;" and in line 2, after the word "au
thorized/' to insert " with the consent of the allottees ; " so as 
to read: 

That in carrying out any irrigation froject which may be under· 
taken under the provisions of the act o June ' 17, 1902 (32 Stat. L., 
388)., known as the "reclamation act," and whlch may make possible 
and provide for, in connection with the reclamation of other lands, 
the irrigation of all or any part of the irrigable lands heretofore in
cluded in allotments made to Indians under the fourth section of the 
act of Congress approved February 8, 1887, and the. acts amendatory 
thereto, the Secretary of ·the Interior is hereby authorized with the 
consent of the allottees, to cancel all such allotments, inciuding any 
trust patent which may have issued therefor, and in lieu thereof to 
reserve for and allot to each Indian having an allotment of such 
irrigable land and legally entitled to . the same 10 acres of irrigable 
land, which shall be exempt from the payment of any charges by the 
allottee assessed under the act of June. 17, 1902 (32 Stat. L., 389), 
but such expense shall be borne by the· United States : Pt·ovitlecl, That 
any of the lands which may have been included in the canceled 
allotments_ and which m·e not needed or reserved for allotment in 
smaller areas shall be restored to the public domaini to be disposed 
of subject to the provisions of the above-mentioned rec amation act. 

The amendments were agreed to. 
The bill was reported to the Senate as amended, and the 

amendments were concurred in. 
'l'he bill was ordered to be engrossed for a third reading, 

read the third time, and passed. 
BILLS INTRODUCED. 

Mr. CULLOM introduced a bill (S. 8432) to provide for the 
classification of the salaries of clerks employed in post-office 
of the first and second classes; which was read twice by its 
title, and referred to the Committee on Post-Offices and Post-
Roads. · 

Mr. FOSTER inh·oduced the following bills; which were sev
erally read twice by their titles, and referred to the Committee 
on Claims: · 
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A pill ( S. 8433) for the relief of the heirs of Daniel Goos, de

ceased; and 
A bill ( S. 8434) for the relief of the heirs of Lam·a Dela

housaye. 
1\fr. PATTERSON introduced a bill (S. 8435) granting to the 

city of Durango, in the State of Colorado, certain lands therein 
u cribed for water reservoirs ; which was read twice by its 
title and referred to the Committee on Public Lands. 

l\Ir. PATTERSON. I introduce a bill and ask that it lie on 
the table. I may offer some remarks upon it later in the 
se ·sion. _ 

The bill ( S. 8430) to provide for the acquisition, purchase, 
construction, and condemnation by the United States of .A.!Qer
ica of railroads in the several States and Territories of the 
United States and the District of Columbia engaged in inter
state commerce and in carrying the mails, ana to provide for 
the operation of said roads by the United States, was read twice · 
by its title. 

The VICE-PRESIDENT. The bill will lie on the table at the 
request of the Senator from Colorado. 

Mr.· PENROSE introduced a bill (S. 8437) granting an in
crease of pension to J. De Puy Davis; which was read twice by 
its title, and referred to the Committee on Pensions. 

He a lso introduced a bill (S. 8438) granting an increase of 
pension to John D. Harris; which was read twice by its title, 
and refel'red to the Committee on Pensions. 

He al o introduced a bill (S. 8439) to correct the military
record of John Webster; which was read twice by its title, and, 
with the accompanying paper, referred to the Committee on 
Military Affairs. 

He also introduced a bill (S. 8440) to authorize the payment 
of ~.000 to the widow of the late Tranquilino Luna, in full for 
his contest expenses in the contested-election case of Manza
nares against Luna; which Wfl.S read twice by its title, and re
ferred to the Committee on Claims. 

Mr. DEPEW introduced u. bill (S. 8441) granting an increase 
of pen ion to Charles C. Gage; which was read twice by its· 
title, and referred to the Committee on Pensions. 

~fr. GALLINGER introduced a bill (S. 8442) to amend an act 
entitled "An act to amend ection 1 of an act entitled 'An act 
relating to the Metropolitan police of the District of Columbia,' 
approved February 28, 1901," approved J:une 8, 1906; which 
was read twice by its title, and referred to the Committee on 
the District of Columbia. 

He also introduced a bill ( S. 8443) granting a pension to 
Fanny M. Grant; which was read twice by its title, and referred 
to the Committee on Pensions. 

1\lr. OVERMAN introduced a bill (S. 8444) granting an in
crease of pension to Zephaniah Sams; which was read twice by 
its title, and, with the accompanying paper referred to the 
Committee on Pen ions. . 

fr. CRANE introduced a bill (S. 8445) to promote. the effi
ciency of the militia, and for other purposes; which was read 
twice by its title, and referred to the Committee on Military 
Affairs. · . . · 

1\.Ir. GAMJlLE introduced a bill (S. 8446) to extend th~ time 
for the completion of a bridge across the Missouri River at 
Yankton, S. Dak., by the Yankton, Norfolk and Southern Rail
way Company; which was read twice by its title, and referred 
to the Committee on Commerce. 

1\Ir. PERKINS introduced a bill (S. 8447) for the relief of the 
estate of Joaquin Gomez, or the estate of Vicente P. Gomez, 
both late of Monterey County, Cal.; which was read twice by its 
title, and referred to the Committee on Claims. 

Mr. DUBOIS introduced the following bills; which were sev
erally read twice by their titles, and referred to the Committee 
on Territories : 

A bill (S. 8448) ratifying an act of the Ariwna legi lature 
providing for the erection of a court-house at St. Johns, in 
Apache County, Ariz. ; 

A bill (S. 8449) ratifying chapters 57 and 61 of the session 
laws of the twenty-third Ariwna legislative assembly pro
viding for the issuance of bonds by Mohav~ County to' erect 
court-house and jail in said county ; . 

A bill (S. 8450) to enable the city of Phoenix, _ in Maricopa 
County, Ariz., to use the proceeds of certain municipal bonds 
for the purchase of the plant of the Phoenix 'Vater Company 
and to· extend and improve said plant; and 

A bill ( S. 8451) ratifying and confirming chapter 58 of the 
twenty-third legislative as embly of the Territory of Arizona 
providing for repair of the Territorial bridge at Florence Pinai 
County, Ariz. ' 

1\fr. DUBOIS introduced the following bills; which WC're sev
erally read twice by their- titles, and referred to the Committee 
on Indian Affairs: 

A bill (S. 8452) to -compensate the members of the Eastern 
Cherokee council ·and executive committee for expenses incurred 
and services rendered in administering the affairs of the said 
Eastern Cherokees ; 

A bill (S. 8453) to extend the period during which persons 
heretofore identified as Mississippi Choctaws may remove to . 
the Choctaw-Chickasaw country; and 

A bill (S. 84.54) to provide ·for the survey and sale of a cer
tain island in Grand River, Cherokee NatiQn, heretofore unsur-
veyed. _ · 

Mr. HOPKINS introduced a bill ( S. 8455) granting an in
crease of pension to J"ohn A. Garrisine; which was read twice 
by its title, and referred to the Committee· on Pensions. 

Mr. PILES (for Mr. WARNER) introduced a bill (S. 8456) 
granting an increase of pension to ;Margaret Baber; which was 
read twice by its title, and referred to the Committee on Pen
sions. 

.AME~TJ)ME -Ts TO APPROPRIATION BILLS. 

Mr. SCOTT submitted an amendment intended to be proposed 
by him to the river and harbot· appropriation bill; which was re
ferred to the Committee on Commerce, and ordered to be 
printed. 

Mr. PLATT submitted an amendment relative to certain 
drafts heretofore issued in payment of refunding internal-rev
enue taxes illegally collected, etc., intended to be proposed by 
him to the general · deficiency appropriation bill; whfch was 
referred to tile Committee on Finance, and ordered to be 
printed. 

He also submitted an amendment intended to be· proposed 
by him to the river and harbor appropriation bill; which was 
referred to the Committee on Commerce, and ordered to be 
printed. 

Mr. DEPEW submitted an amendment intended to be pro
posed by him to the river and harbor appropriation bill; which 
was referred to the Committee on Commerce, and ordered to be 
printed. 

Mr. McCUMBER submitted an amendment proposing to ap
propriate $177.H5 to pay the claim of 0 . l\faury & Cp., <>f Bor
deaux, France, for damages and storage of three casks of 
wine, etc., intended to be proposed by him -to the agricultural 
appropriation ·bill; which was referred to the Committee on 
Agriculture and Forestry, and ordered to be printed. 

1\fr. CULBERSON submitted two amendments intended to 
be proposed by him to the river and harbor appropriation bill; 
which were referred to the Committee on Commerce, and or
dered to be printed. 

1\fr. PETTUS submitted an amendment intended to be pro
po ed by him to the river and harbor appropriation bill; which 
was referred to the Committee on Commerce, and ordered to be 
printed. · 

AFFAffiS OF MEXICAN KICKAPOO INDIANS. 

Mr. CLAPP submitted the following resolution; which was 
referred to the Committee to Audit and Control the Contingent 
Expenses of the Senate : 

Resoly;ed, That Senate resolution No. 220, second session Fifty-ninth 
Congress, be amended and modified so as to read as follows : " The Com
mittee on Indian Affairs is hereby authorized and directed, by subcom
mittee or otherwise, - to take and have printed testimony for the pur
pose of ascertaining all the facts with reference to the affairs of the 
Mexican Kickapoo Indians. Said committee is authorized to send for 
persons and papers, to administer oaths, to sit during sessions or recess 
of the Senate, either at Washington or elsewhere, as may be deemed 
advisable ; . the expenses of the investigation to be paid from the con
tingent fund of the Senate." 

1\Ir. KEAN subsequently said: The resolution offe1·ed this 
morning by the Senator from Minnesota [Mr. CLAPP] is a modi
fication of the exi ting r esolution, and as it will save the Gov
ernment a g1·eat deal of money by adopting it, I de ire to report 
it back favorably from the Committee to Audit and Control the 
Contingent Expenses of the Senate, and I ask for its passage. 

The Senate, by unanimous consent, proceeded to consider the 
resolution. -

1\fr. CULBERSON. I recall that in the Indian appropriation 
bill, or during the discus ion of that bill, it was proposed that 
the Department of Justice should make an inquiry into this 
matter, and, if nece sary, institute proper legal proceedings. 

Mr. CLAPP. That amendmen.t was stricken out on a point 
of order. -

Mr. CULBERSON. Very well. 
Mr. KEAN. It was stricken out on a point of order one of 

the reasons being because the Committee on Indian Mairs is 
at the present time investigating the matter. 

The VICE-PRESIDENT. The question is on agreeing to the 
resolution. 

'I'he resolution was agreed to. 
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HOUSE BILLS REFERRED. 
'l'he following bills were severally read twice by their titles, 

and referred to the Committee on the District of Columbia: 
H. R. 20067 . .An act to remove dirt, gravel, sand, and other 

obstructions from the paved sidewalks and alleys in the Dis
trict of Columbia, and for otber purposes ; 

H. R. 21934. .An act to provide for reports and registration of 
all cases of tuberculosis in the District of Columbia, for the free 
examination of sputum in suspected cases, and for preventing 
the ·spread of tuberculosis in said District ; · 

H. R. 23576 . .An act to prov.ide for the extension of New 
Hampshire avenue, in the District of Columbia, and for other 
purposes; 

H. R. 24284 . .An act for the opening of Warren and Forty-sixth 
streets NW., in the District of Columbia; 

H. R. 24875 . .An act author"izing the extension of Forty-fifth 
street NW.; 

H. R. 24930 . . .An act prohibiting the distribution of circulars 
and certain other advertising matter on private property within 
the Dish·ict of Columbia, and for other purposes ; 

H. R. 25475 . .An act to amend an act entitled ".An act to 
regulate the practice of pharmacy and the sale of poisons in 
the District of Columbia, and for other purposes," approved May 
7, 1906; find 

II. R. 25482 . .An act to amend section 878 of the Code of Law 
for the District of Columbia. 

CERTAIN LAND TITLES IN LOUISIANA. 
Mr. FOSTER. I ask unanimous consent for the consideration 

of the bill (H. R. 15242) to confirm titles to certain lands in the 
State of Louisiana. 

The Secretary read the bill ; and there being no objection, the 
Senate, as in Committee of the Whole, proceeded to its consid
eration. 

The bill was reported to the Senate without amendment, or
dered to a third reading, read the third time, and passed. 

ALASKA-YUKON-PACIFIC EXPOSITION. 
Mr. PILES. I ask for the consideratiop. of the bill (S. 7382) 

to encourage the holding of an .Alaska-Yukon-Pacific Exposition 
at the city of Seattle, State of Washington, in the year 1909. 

The Secretary read the bill. · 
The ·viCE-PRESIDENT. Is there objection to the considera-

tion of the bill which has just been read? 
Mr. PATTERSON. Is there a report from a committee? 
The VICE-PRESIDENT. A report accompanies the bill. 
Mr. PATTERSON. I should like to have the report read. 
The VICE-PRESIDENT. Without objection, the Secretary 

will read the report. 
The Secretary proceeded to read the report submitted by Mr. 

'V ABNER, from the Select Committee on Industrial Expositions, 
on the 8th instant. · 

l\1r. PA'.r'l'ERSON. I am told that the report is a very long 
document. Let the bill go over until to-morrow morning. 

The VICE-PRESIDENT. Under objection, the bill will lie 
over. 

APPEALS IN CRIMINAL CASES. 
1\Ir. NELSON. In pursuance of the notice I gave last night, 

I move that the Senate proceed to the consideration of the bill 
(H. R. ·15434) to regulate appeals in criminal prosecutions. 

The motion was agreed to. 
MARGARET NEUTZE. 

l\1r. CULBERSON. Mr. President--
The VICE-PRESIDENT. Does the Senator from Minnesota 

yield to the Senator from Texas? 
Mr. NELSON. I had agreed to yield to the Senator from 

Texas to call up a bill that will not lead to debate. 
Mr. CULBERSON. I ask unanimous consent for the present 

consideration of the bill (H. R. 20169) for the relief of Mar
garet Neutze, of Leon Springs, Tex. 

There being no objection, the Senate, as in Committee of the 
'Vhole, proceeded to consider the bill. It directs the Secretary 
of the Treasury to pay to Margaret Neutze, of Leon Springs, 
Tex., $100, in full settlement for damages due her by reason 
of the killing of two horses by the troops of the United States 
Army while engaged in target practice near Leon Springs, Tex. 

The bill was reported to the Senate without amendment, or
dered to a third reading, read the third time, and passed. 

MESSAGE FROM THE HOUSE. 
A message from the House of Representatives, by Mr. C. R. 

McKENNEY, its enrolling clerk, announced that the House bad 
disagreed to the amendments of the Senate to the bill (H. R. 
23821) making appropriations fo.r fortifications and other worj.rs 
of defense, for the armament thereof, for the p1;ocureinent of 

heaVY ordnance for frial and service, and for other ·purDoses, 
asks a conference with the Senate on the disagreeing votes of 
the two Rouses thereon, and bad appointed Mr. SMITH of Iowa, 
Mr. KEIFER, and Mr. FITZGERALD managers at the conference 
on th~ part of the House. 

The message also announced that the H.ouse bad disagreed to 
the amendments of the Senate to the bill (H. R. 25242) to 
authorize additional aids to navigation in the Light-House Es
tablishment," and for other purposes, asks a conference with the 
Senate on the disagreeing votes of the two Houses thereon, and 
bad appointed Mr. MANN, Mr. STEVENS of Minnesota, ·and Mr. 
ADAMSON managers at the conference on the part of the House. 

The message further returned to the Senate, in compliance 
with its request, the bill (S. 7495) to define the status of certain 
patents and pending entries, selections, and filings on lands 
formerly within the Fort Berthold Indian Reservation, in North 
Dakota. 

AIDS TO NAVIGATION. 

Mr. FRYE. I ask the Chair to lay before the Senate the bill 
just returned from the House to authorize additional aids to 
navigation. 

The VICE-PRESIDENT laid before the Senate the action of 
the House of Representatives disagreeing to the amendments of 
the Senate to the bill (H. R. 25242) to authorize additional aids 
to navigation in the Light-House Establishment, and for other 
purposes, and asking a conference with the Senate on the dis
agreeing votes of the two Houses thereon. 

Mr. FRYE. · I move that the Senate insist on its amendments 
and agree to the conference asked by the House, and that the 
Chair appoint the conferees on the part of the Senate. 

The motion was agreed to; and the Vice-President · appointed 
Mr. ELKi S, 1\fr. PERKINS, and Mr. MALLORY as the conferees 
on the part of the Senate. 

FORTIFICATIONS APPROPRIATION BILL. 

The VICE-PRESIDENT laid before the Senate the action of 
the House of Representatives disagreeing to the amendments of 
the Senate to the bill (H. R. 23821) making appropriations for 
fortifications an·d other works of defense, for the armament 
thereof, for the procurement of heaVY ordnance for trial and 
service, and for ·other purposes, and requesting a conference 
with the Senate on the disagreeing votes of the two Houses 
thereon. 

Mr. PERKINS. I move that the Senate insist . upon its 
amendments and agree to the conference asked by the House, 
and that the Chair appoint the conferees on the part of the 
Senate. · 

The motion was agreed to; and the Vice-President appointed 
Mr. PERKINS, Mr. WARREN, and Mr. DANIEL as the conferees 
on the part of the Senate. 

TWIN CITY POWER COMPANY. 
Mr. CLAY. Mr. President--
The VICE-PRESIDENT. Does ·the Senator from l\linnesota 

yield to the Senator from Georgia? 
Mr. NELSON. I yield' to the Senator from Georgia to call 

up a local bill if it wJll not lead to debate. • 
Mr. CLAY. It can not possibly lead to debate, I will say to 

the Senator from Minnesota. I ask unanimous consent for the 
present consideration of the bill ( S. 8182) authorizing the 
Twin City Power Company to build two dams acrpss the Sa
vannah River above the city of Augusta, in the State of Georgia. 

There being no objection, the Senate, as in Committee of the 
Whole, proceeded to consider the bill. 

Mr. CLAY. ·I moYe to amend the bill in section 3, on page 3, 
line 8, after the word " unless," by inserting " said work is com
menced within one year and; " in line 10, before the wor.d 
" years," to strike out " five " and insert " three; " and in li.J;I.e 
11, after the word "within," to strike out the words "the same 
time" and insert the words "five years." 

The VICE-PRESIDENT. The amendment proposed by the 
Senator from Georgia will be stated. 

The SECRE'rARY. In section 3, page 3, line 8, after the word 
"unle s," it is proposed to insert "said work is comme:o.ced 
within one year and;" in ·line 10, before the word "years," to 
strike out "five" and insert "three;" and in line 11, after the 
word " within," to strike out " the same time " and to insert 
" five years ; " so as to read : 

SEc. 3. That this act shall be null and void unless said work is com
menced within one year, and one of the said dams herein authorized 
shall be completed within three years of the passage of this act, and 
unless the dams shall be completed within five years the rigbts and 
privileges hereby granted shall cease and be determined so far as per-
tains to the incompleted dam. · 

The amendment was agreed to. 
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The bill was reported to the Senate as amended, and the 

amendment was concurred in. · 
The bill was ordered to be engrossed for a third reading, read 

the third time, and passed. 
DISTRICT APPROPRIATION BILL. 

Mr. GALLINGER. Mr. President, I ask leave at this time to 
submit a report. 

The VICE-PRESIDENT. Does the Senator from Minnesota 
· yield to the Senator from New Hampshire? 

Mr. NELSON. Yes; I yield for a report. 
Mr. GALLINGER. I am directed by the Committee on Ap

propriations, to who,m was referred the bill (H. R. 24103) mak
ing appropriations to provide for the expenses of the govern
ment of the District of Columbia for the fiscal year ending June 
30, 1908, and for other purposes, to report it with amendments, 
and I submit a repo1·t thereon. I give notice that at the earliest 
possible opportunity I shall ask for the consideration of the bil1. 

The VICE-PRESIDENT. The bill will be placed on the Cal
endar. 

amendment I think it is a perilous undertaking. While I shall 
only take a very short time in· discussing it, I think I can 
convince almost anybody who will kindly give me his attention 
that this bill ought not tO pass in the shape it is in. · 

Before I state my objections to the substance of the bill let 
me give you an objection to the form of the bill, which I do 
with great deference and respect to the Judiciary Committee. · 
If you look at lines 19 and 20, on page 2, you will find the l?ill 
provides: 

In all these instances the United States shall be entitled to a bill 
of exceptions as in civil cases. 

Mr. President, there is no bill of exceptions in civit cases in 
any of these instances at all. I submit to the Senator from 
Minnesota [Mr. NELSON·] in charge of this bill that a bill of 
exceptions was never heard of l.n any of the instances he has 
cited. There is no such thing as a bill of exceptions from a 
motion quashing an indictment ; there is no such thing as a bill 
of exceptions from a demurrer sustaining an indictment; there 
is no such thing that I know of, either in the Federal or the 
State practice, as a bill of exceptions to the overruling of a de-

c. A. BERRY. murrer to a plea, such as this bill bas. My .own: judgment is that 
1\fr. RAYNER obtained the floor. if we intend to pass an important bill of this sort we might as 
Mr: .ALLISON. Mr. President-- well pass it right. 
.The VICE-PRESIDENT. Does the Senator from Maryland Mr. BACON. Mr. President--

yield to the Senator from Iowa? The VICE-PRESIDENT. Does the ~enator from Marylan~ 
1\fr. RAYNER. Certainly. yield to the Senator from Georgia? 
Mr . .ALLISON. I ask unanimous consent for the considera- Mr. RAYNER. I do. 

tion at this time of the bill (H. R. 8365) for the relief of c. A. Mr. BACON. I am not prepared to say that the Senator's 
Berry. It will take but a moment of time. criticism in regard to taking an appeal, from a technical stand-

There being· no objection, the Senate, as in Committee of the· point, is not correct; but I desire · to correct one statement he 
Whole, proceeded to consider the bill. It proposes to pay to . makes, and that is that in no jurisdiction is there allowed a 
C. A. Berry, of Casey, Iowa, $150, that being the amount bill of exceptions from a decision upon the various matters 
paid by 0. A. Berry and J. G. Berry for Ruth C. Berry, as specified in the bill 'now under consideration. In the State which 
shown by cash receipt No. 21616 of the Des Moines (Iowa) I have the honor in part to represent that is the exact writ 
land office, the entry under which the payment was made upon which an alleged error on such questions is taken from 
having been canceled, and C. A. Berry being the sole heir and the circuit court up to the supreme court for consideration-a 
legatee of Ruth C. Berry. · bill of exceptions. 

The bill was reported to the Senate without amendment, or- Mr. WHYTE. That is by statute. 
dered to a thlrd rea.ding, read the .third time, and passed. l\Ir. RAYNER. I stated that in no State that I knew or was 

HARRY M:'L: P. HUSE. that the case. Of course you may have a statute of a State 
that gives you a bill of exceptions, but neither at the cornrr:ion 

l\fr. DICK. I ask the Senator from Maryland to yield to me law nor in any State where the common law is in vogue is there 
in order that I may secure the consideration of a bill which any such thing as a bill of exceptions in any of the cases men-
will not lead to debate. tioned in this bill. It is by appeal or writ of error. · ·of · course 

Mr.· RAYNER. I yield to the ·senator. ·you may have a statute giving you a bill of exceptions. If 
Mr. DICK. I ask unanimous consent for the im·mediate con- the court overrules the testiniony, you must have a bill of ex

siderntion of the bill (H. R. 22291) to authorize the reappoint- ceptions in order to a~quaint the appellate tribunal . with the 
ment of Harry MeL. P . . Ruse as an officer of the line in the facts that occurred in the court below, because the testimony 
Navy. . does not go in tile record; but when you are quaslling an in-

There being no objection, the Senate, as in Committee of the dictment or ·sustaining a demurrer, it appears in the record, and 
Whole, proceeded to consider the bill. It authorizes the Presi- an appeal carries up the record, so there is no necessity for 
dent to appoint, by. and with the advice and consent of the a bill of exceptions. That, however, is only a minor point, but 
Senate, Harry MeL. P. Huse, now a professor of matllematics I think it ought to be changed, and we ought to say that in all 
in tile United States NavY with the rank of .commander, a com- these instances the Unfted States should be entitled to a writ of 
mander on the active list of the Navy, to take rank next after error or an appeal, if you want to perfect the bill. 
William L. Rodgers; but he s:Qall establish to the satisfaction I am opposed to the substance of the bill, l\fr. President, and 
of the Secretary of the Navy by examination pursuant to law I will state briefly why I am opposed to it. I am not particu
his phy ical, mental, moral, and professional fitness to perform lar about the form of my amendment. I am perfectly willing 
the duties of that grade, and shall be carried as an additional to <Rccept any sugge tion that may improve it. The amendment 
to tile number of the grade to which he may be appointed un- reads in this way : 1 

der this act, or at any time th~reafter promoted; and he shall Pr.ot'ided, That if upon appeal or writ of error it shall-be found that 
not by the passage of this act be entitled to back pay of any tiler -was error in the rulings of the court during the trial, a verdict 
kind. in iavor of the defendant shall not be set aside. 

The bill was reported to the Senate without amendment, or- I have another proposition here, which I have not offered in 
dered to a third reading, read the third time, and pp.ssed. the shape of an amendment, but which might perhaps be ac-: 

APPEALS IN cRIMINAL PROSECUTIONS. ceptable to me. It carries out the same idea. It reads in this 
The Senate, as in Committee of the Whole, resumed the con- \my : 

'd t' f th b'll (H R 15434) t 1 t 1 · In all these cases the judgment of the inferior court shall not be 
Sl era IOn 0 e 1 • • O regu a e appea s 111 crimi- re>ersed nor in any manner affected, but the decision of the Supreme 
nal prosecutions. Court shall determine the law to govern in any similar case which may 

Mr. RAYNER. I offer the amendment which I send to the be pending at the time the decision is rendered or which may afterwards 
desk. arise. 

The VICE-PRESIDENT. The amendment -submitted by the Mr. NELSON. Mr. President--. 
Senator from ,Maryland will be tated. The VICE-PRESIDENT. Does the Senator from .Maryland 

Tile SECRETARY. On page 2 of the bill, after the amendment yield to tile Senator from Minnesota? · 
in erted after line 20, it is proposed -to insert : Mr. RAYNER. I do. 

Pro.,;idecl, That if upon appeal or writ of error it shall l>e found that Mr. NELSON. Mr. President, I want to call the attention of 
there was error in the rulings of the court during the trial a verdict in the Senator from Maryland to the fact that that suggestion of his 
favor of the defendant shall not be set aside. would make the case simply a moot case, and the Supreme Court 

Mr. RAYNER. l\Ir. President, this .bill is a very important would never consider it. 
bill; I think one of the most important bills we have had before Mr. RAYNER. Well, if by making a case ·a moot case you 
us at tllis session. It changes the wllole criminal practice in mean where a man is found to be not guiity it enables the court 
one regai·d in the Federal courts. I am opposed to the bill, to find him guilty, then I am in favor of making a moot case out 
but, fearing that it may pass, I llave offered tile amendinent of it. I am ·coming to that in a moment. 
whlch bas been read. I am very frank to say that I would not There is notlling new about the proposed amendment at all. 
vote for the bill with tile amendment in it, but without the I have copied ft from the legislation of several States. I have 
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no objection, if there is a motion made to quash an indictment 
upon the ground of the unconstitutionality of the law or a d~ 
murrer is filed, that the Supreme Court shall finally determine 
whetller or not that law is constitutional, so as to have some 
uniformity of decision in the Federal courts; but I will never con
sent to the case being tried over again if the defendant bas been 
acquitted upon the ground of the unconstitutionality of the law. 

The Senator from Minnesota calls it a moot case, . but where 
a man has made a motion to quash an indictment upon the 
ground that the law is unconstitutional and goes to trial and 
the court acquits him and if is sought to provide that · the 
Supreme Court can reverse the lower court and have the case 
tried oyer again, it is no moot case, so far. as the defendant is 
concerned. · · 

But let me go on arid the Senator will understand my point. I 
have gi\en some examination to this subject; I have had occa
sion to do so at other times. I want to state this proposition
and I do it again with great deference to the Judiciary Commit
tee and e pecially to the Senator from Pennsylvania [Mr. KNox], 
who L lmder tand propo es· to advoc.-'1te this bill, because I 
mu t say there is no member of the American bar whose legal 
opinion I respect more than I do his opinion-but I want to say 
that if there is any one phrase in the law upon which there is
an irreconcilable coniiict of opinion it is upon the question as 
to what constitutes jeopardy. There is the trouble. If we 
knew what "jeopardy" meant there would be no trouble about 
it, because a man can not be put twice in jeopardy, either at 
common law, under the Constitution, or, I apprehend, under the 
statutes or constitutions of any of the States. 

But what is "jeopardy?" Listen to this a moment. Here 
is one of the best autholities we ha¥e. He has made a sum
mary of the law on this subject. The Senator from Georgia 
[Mr. BACON], without sustaining them entirely, in the course of 
his argument read the citations from Abbott. I say, with great 
deference to Mr. Abbott, that his definition of "jeopardy" is 
wrong and that the text writers and the authorities have re
jected it long ago. Listen to this definition of "jeopardy" and 
then, Mr. President, see whether it is not necessary to incorpo
rate into· this bill just precisely the provision that I ha¥e placed 
in the amendment in order to prevent a man from being tried 
twice for the same crime. Here is 1\Ir. Abbott's definition : 

A person once placed upon his trial before a competent court and 
jury, charged with his case upon a valid indictment, is in jeopardy. 

I apprehend that no lecturer upon criminal law would venture 
to tell his class that that is a definition of jeopardy. Let us see 
how. he follows this up : 

When a person is placed on trial upon a valid indictment before a 
competent court · and a jury he is put in jeopardy. 

All the time be bas to be placed on trial before a competent 
court and a jm-y. 

. 1\Ir. SPOONER. And under a valid indictment. 
Mr. RAYNER. And under a valid indictment . . Mr. Abbott 

goes on: 
Whenever a person bas been given in charge, on a legal indictment, 

to a regular jury, and that jury is unnecessarily discharged, he has 
once been put in jeopardy. 

The last quotation I will give is this, because the definition 
· is wrong if the later authorities, in fact, any binding author
ities that I know of, are tp be taken as decisive of this question: 

Whenever a valid indictment has been reh1rned by a competent grand 
jm·y to a court having jurisdiction, the defendant has been arraigned 
and pleaded, a jury been impaneled and sworn and charged with the 
case, and all preliminary t}J.ings of record are ready for the trial, jeop
ardy has attached. 

1\Ir. President; there is no necessity in the world for having 
a jury before a man can be put in jeopardy; none whatever. 
A man can be tried before the court and be put in jeopardy. 
In my State, fur instance, the defendant can select his method 
of trial. He can be tried before the court, and the State bas 
no choice in the matter. He is in jeopardy. But the authorities 
have gone way beyond that. A man can be put in jeopardy, 
as I know the Senator from ·wisconsin [Mr. SPOONER] and the 
Senator from Penn ylvania {Mr. KNox] will recollect, by being 
tried before a magistrate. The leading case at common law on 
this subject was decided by Blackburn and r~ush. I have the 
case here, and I will giye it to you in a moment. In that case 
a prisoner was tried before a magistrate, not on preliminary 
bearing, but on the merits. He was acquitted, and he was 
indicted and tried again by the Court of King's Bench. The 
court unanimouslY held that he bad been put in jeopardy, and 
that was the end of it. Therefore Abbott's definition is wrong. 
I only want to show you-and I am anxious to show this to 
the Senator from Pennsylvania--that there is no accurate 
definition of "jeopardy." . 

There is no man can say actua:l'ly what "jeopardy" means. 
I under..atand, Mr. President, that I haye not the right to define 

the word " jeopardy." I am fully aware of that It is a con
stitutional provision, and we would not have any right in an 
act of Congress to define what "jeopardy,. is. 

Mr. SPOO ER. It is a judicial question. 
Mr. RAYNER. It is a judicial question, and I would not 

have any right to define .it or limit it or qualify it in any 
manner. . 

I have drawn this amendment in such a manner as not to de
fine what "jeopardy" is. I have merely used this phrase, and 
I have taken it from other statute , as I will show. I have 
said that a defendant shall not be tried again, call it " jeop
ardy " or not. I put myself on the basis that w ben a man is once 
tried and once acquitted, no matter what an appellate tribunal 
may do-it may settle the question for the futnre and for all 
pending cases, but the defendant ought not to be tried again. 

Let me show that I am right about the coniiict of cases. I · 
have read from Abbott. Let us look at what Mr. Bi bop says 
on this subject-and I only intend ·to quote a few authorities. 
He experiences the trouble of h-ying to define what "jeopardy" 
is. He says, speaking of " jeopardy : " 

The subject of this subtitle is in its nature difficult and intricate. 
It is rendered more so by much conflict in the decis,ions. o that we 
arc here required to accomplish the not always easy task of following 
the principles while not departing from the djscordant cases. 

And then he proceeds to accomplish a task that he fails to ac
complish and which is utterly impos ible of accomplishment. 
How is it possible to follow the principles without departing 
from discordant cases? 

When we look at tlle encyclopedia we encounter the same 
difficulty. If there was an absolute definition of "jeopardy," 
if we could all define what "jeopardy" meant, there would be 
no trouble about this bill ; but I want an amendment in it that 
does not reach the word " jeopardy " at all. I want a plain pro
vision, as they have in some of the States, that when a man is 
once tried and acquitted, no matter what the judgment of an 
appellate tribunal may be, that man shall not be tried over 
again; and even if it is surplusage, it does not hurt to put it· in 
the bill. Let us see what is said in· the encyclopedia about this 
word concerning which the cases are in conflict: 

The general rule established by the preponderance of judicial opinion 
and by the best-considered cases is that when a person has been placed 
on trial on a valid indictment or information before a court of com
petent jurisdiction, has been nrraigned, and has pleaded, and a jury 
has been impaneled and sw.orn he is in jeopardy. 

That ought to be the law, but it is not. Then the author goes 
on to say: 

But in some jurisdictions it is held that jeopardy does not attach 
until a valid verdict either of acquittal or conviction has been rendered. 

And -then is given an utterly irreconcilable array of conflict
ing decisions upon the entire subject. 

I want to sbow _you bow far my own State has gone. I think 
the court bas gone much further than most States on this sub
ject; and while I do not want to pass any criticism on any case 
in my own State, I can not find a case that sustains this case. 
I refer my friends to this case-the case of Hoffman v. The 
State of Maryland (20 Md., 475). A man was indicted for 
murder, and .when the case was in progre s the State'S wit
nesses-some of the State's witnesses-failed to answer. 

This is the case : 
The plaintiff in error being indicted for murder jointly with one Rob

ert Miller by the grand jurors of th~ State of Maryland, for the city of 
Baltimore. and being arraigned, severed in his defense, and pleaded not 
guilty. On the 25th of October 1859. a jury was impaneled and sworn. 
The State's witnesses being cailed did not answer; attachments were 
issued, and the court was adjourned to the 26th of October, 1859. The 
attachments being returned non est, · the· following proceedings were 
entered of record. 

I will not read the entire proceeding. 
In this case the jury was discharged. When the D;J.an came 

to be tried over again he put in the plea that be had been once 
in jeopardy. That man was in jeopardy, but tile court said not. 
lf that is the law, then the State can abandon the case at any 
time while it . is in progress, because some of the State's wit
ne ses are returned non est. The St..9.te might go on with its 
ca~e, the defendant might be ready, and some of the State's 
witne ses mi~bt either be returned non est or not be pre ent, 
and the prosecuting attorney, not being able· to prove his case, 
the jm-y would be di charged and another indictment found. 
That man is in jeopardy. There are any number of authorities 
that hold that the defendant is in jeopardy in a case of that 
kind. That illustrates the coniiict. 

But the worst h·ouble we encounter in regard to the meaning 
of " jeopardy " is in the Federal courts. W .e have a case iu 
195 United States, which is about as troublesome a case as you 
can find, .and I want to call particular attention to this case. 
There was a man h·ied befm.:e a court and acquitted. They 
wanted to try him oyer again, and, while it is true that a rna-
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jority of the court held that be could not be tried over again 
in an appellate tribunal, there were three dissenting opinions 
in that case--the dissenting opinions of Justices Holmes, Mc
Kenna, and Brown. In that case is quoted the leading com
mon-law case, the case of Wemyss v. Hopkins (Law Reports 10, 
Queen's Bencb," 378), where it was held that a conViction before 
a tribunal of competent jurisdiction, ·even without a jury, was 
a bar to a second prosecution. That case was as _follows : 

The appellant bad been summarily convicted before a magistrate for 
nealigently and by willful misconduct driving a carriage against a 
horse ridden by the respondent, and was afterwards convicted on the 
same facts for unlawful assault. 

It was held that the first conviction was a ba·r to the second, 
and Blackburn and Lush rendered the · celebrated opinion with 
whicll we are all familiar, because it is one of the leading cases 
at common law upon the subject of jeopardy, and they held that 
the defendant could not be tried over again. . 

In order to show the Senate what a dilemma we are · in, just 
liSten for one moment. Let us look at the Federal case in 195 
United States. Mr. Justice Holmes announced a dissenting 
opm10n. Here are three judges who dissent and hold that a 
man can be tried over again. If tllere bad only been one judge 
ab ent and one more judge dissented, you would have bad a di
vided court on the question. I am not criticising the opinion of 
Justice Holmes, but just listen to this opinion for one moment 
and see if it does not occupy an isolated position upon the propo
sition before us. Judge Holmes says you can try a man as 
many times as you want, provided you never leave the case. 
That is what you are doing in this bill. You are going to hang 
a man up and suspend him until, through the machinery of the 
Federal court, you may finally convict him. I am giving you 
word for word here what Justice Holmes held in this case: 

It is more pertinent to observe,. and it seems to me that logically and 
rationally a man can not be said to be more than once in jeopardy in 
the sa me cause, however often he may be tried. 

You can try him just as often as you want, provided you try 
him in the same cause, and he is never in jeopardy. 

The jeopardy is one continuous jeopardy from its beginning to the 
end of the cause. * * * There is no rule that a man may not be tried 
twice in the. same case. 

I say, respectfully, there is a rule--a rule ever since the 
beginning of the common law-that a man can not be tried 
twice in the same case. 

Mr. ·sPOONER. What is the case? 
Mr. RAYNER. This is the opinion of Ur. Justice Holmes in 

the case of Kepner v. The United States, the Philippine case 
(195 U. S.), and Justice Holmes is a man of profound learning. 

Mr. KNOX. Is not that a dissenting opinion? 
1\lr. RAYNER. I say it is a dissenting opinion. Three judges 

dis ented. If another judge bad dissented and one judge had 
been absent, you would have had a divided court on a definition 
of jeol1ardy. 

Mr. SPOONER. Can the Senator from Maryland conceive of 
any means by which stability of opinion upon such a question 
can be absolutely assured for all time in the court? 

Mr. RAYNER. I do not know of any way in the world in 
which you can do it, and for that reason I want a plain prol-i
sion in this bill that a man once tried shall not be tried again,' 
je·opardy or no jeopardy. Then the court can decide whether 
he has been in jeopardy. But once tried and once .acquitted, 
no matter on what point t_:ried and acquitted, that ought to be 
the nd of that man's h·ial. I have not used the word "jeop
ardy" in the amendment. I want to steer clear of it. I am 
afraid of it. 

Mr. SPOONER. The object of the amendment is to guard 
a man against an erroneous decision of the Supreme Court of 
the United States as to the meaning of the word " jeopardy " 
in the Constitution. 

1\lr. RAYNER That is not at all the object of the amend
ment. He is guarded now against jeopardy. I say when you 
take him to the Supreme Court, let the Supreme Court rule 
upon the question, so as to have uniformity of decisions. If 
it is possible to get from the Supreme Court uniformity of de
cisions upon any question, let us have it, but let the decision 
only apply to future cases. 

Mr. KNOX. I wish to ask the Senator a question. When 
you speak of a man being " acquitted," do you mean technically 
acquitted by the -verdict of a jury or dismissed by the court 
and freed from the burden of trial for any other reason? I 
want to k.now the sense in which you use the word "acquitted." 

Mr. RAYNER I mean where there bas been a verdict of not 
guilty, whether by the court or the jury, and judgment on that 
verdict. That ought to be the end of that case. It has been 

, the end of the case for hundreds of years until this legislation 
was precipitated here. I am coming to the reasons that 
brought about this contemplated legislation. I am opposed 

to the whole spirit of it, from the beginning to the end. My 
objection goes a little deeper than any objection I have stated 
yet. 

Ur. President, let me finish the opinion of Justice Holmes : 
If a statute should give the right to take exceptions to the Govern· 

ment, I believe it would be impossible to maintain that the prisoner 
would be protected by the Constitution from being tried again. · 

Mr. NELSON. Will the Senator allow me a que tion? 
Mr. RAYNER. Certainly. . 
Mr. NELSON. Is it the contention of the Senator from 

Maryland that where an indictment has been quashed or _a 
demurrer to an indictment has been susta.ined, the defendant 
can not be tried again? Do not all the authorities bold that in 
all such cases if the indictment is bad the case may be submit
ted to another grand jury and the defendant. may be indicted 
and tried again on a new. indictment? It does not follow that 
the quashing of an indictment or the sustaining of a demurrer or 
a motion in arrest of judgment terminates the prosecution. In 
all those cases if the indictment is bad the court can order the 
case to be submitted to another grand jury and the defendant 
can be reindicted and h·ied. 

1\lr. RAYNER. The Senator from Minnesota has asked three 
or four questions, and he has given three or four answers, I 
suppose satisfactory to himself; I am sorry to say not to me. 
We must discriminate. Law is a science of di-scrimination. 
You can not jumble up motions in arrest of judgment and mo- · 
tions for defects in indictment and the unconstitutionality of a 
law in one question. 

Let us discriminate, and before I finish I. will answer every 
question the Senator asked, and I will show him that while he 
is right in one proposition he asserts, he is wrong in the others. 

I say to him now, if there is a motion in arrest of judgment 
for a defect of form, the man can be tried again on another 
indictment. We all know that. The defendant at the proper 
time makes a motion in arrest of judgment for defect of form. 
The court grants the motion. It arrests the judgment because 
of some defect in the indictment. The grand jury can find an
other indictment against him. · 

l\1r. NELSON. Mr. President-
...Ir. RAYNER. In one minute. 
Mr. NELSON. I want to call the Senator's attention to a 

'decis ion of the supreme court of his own State. It is the case 
of the State of Maryland v. William Sutton, where a man was 
convicted upon an indictment containing two counts, one count 
charging him with committing the crime of rape and another 
count charging him with an assault to commit rape. He was 
convicted. A motion in arrest of judgment was made. The 
motion was granted. The attorney-general of the . State took 
an appeal to the supreme court of Maryland, and the supreme 
court held that the motion in arrest of judgment had been 
improperly granted. Here are the final words of the decision : 

The verdict was imperfect, and the matter in issue not so ascertained 
as that the· court could render any judgment thereon, and therefore it 
was a mistrial. The county court erred in discharging the prisoner. 
The court should have awarded a venire de novo. .Judgment reversed 
and procedendo a wa rded. (St ate of Maryland v. William Sutton, · 4 
Gill's Rept., pp. 494--4!>8.) 

There is a case in the Senator's own State where a writ of 
error was taken te the supreme court of the State upon motion 
in arrest of judgme·nt. 

Mr. RAYNER. I want to say to the Senator from Minnesota 
that while I am very much obliged to him for ginng me p. 
decision in my own State, both my colleague and I are rather 
familiar with. those decisions. Each of us bas occupied the 
office of attorney-general of our State, and I have quoted that 
case half a dozen times. It shows what I aid, that the Sena
tor will not discriminate. Where there is a motion in arrest 
of judgment .and the judgment is arrested, the defendant can 
be tried again. That is an elementary proposition of law. No 
one-

Mr. NELSON. What about a motion to quash an indictment? 
Mr. RAYNER. Let me answer your questions one by one. 

·we have disposed of the first question. 'The judgment is ar
rested on a motion made by the defendant, and one of two 
things takes place. 'l'he defendant can either be tried again 
under the same indictment, provided the motion in arrest does 
not go to the indictment, but goes to Eome other part of the 
record. If the motion goes to the indictment, there must be a 
new indictment. There is no · use ·discussing that further. It is 
an elementary proposition. 

Mr. NELSON rose. 
1\Ir. RAYNER. I ask the Senator not to interrupt me on this 

legal proposition. I am coming to the other class of cases in a 
moment. 

Mr. NELSON. Allow me a question in that connection, and 
that is this : Has not this man, according to your doch·ine. been 
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in jeopardy? According to the doctrine you advocated a mo
ment ago with respect to jeopardy, bas nQt this man been in 
jeopardy, when a verdict of the jury was rendered upon the 
indictment and the motion in arrest of judgment· made? 

:Mr. RAYNER. He bas never been in jeopardy for one mo
ment, and the Senator will see it, if be will examine the case. 

Mr. NELSON. When is a man in jeopardy? 
1\Ir. RAY1\TER. Let us get down to the cases. . He has never 

been in jeopardy, upon tbe prinGiple that he has arrested the 
jeopardy · by his own motion, and the authorities state that 

. while the jeopardy may attach, that the jeopardy can be ar-
rested by the motion of the defendant. This is a rule, bow
ever, subject to exception. 

Mr. KNOX. 1\fr. President-- . 
The VICE-PRESIDEN'l'. Does the Senator from Maryland 

yield to the Sen::itor from Pennsylvania? 
- · l\fr. RAYNER. Certainly. 

1\fr. KNOX. May I ask the Senator from Maryland if the 
provisions of this proposed act do not apply exclusively to · mo
tions made by the defendant? A motion to quash is a motion 
made by the defendant ; a demurrer to the indictment is the 
action of the defendant, and a motion to arrest judgment after 
verdict is tbe act of the defendant. Now, does not the. defend
ant in all these cases arrest his jeopardy? 

.1\Ir. RAYNER. He does not, and I shall show the Senator 
he does not. 

l\Ir. KNOX. I should like, then, for the Senator to distin
guish between the question I have put to him and his answer to 
the question of the Senator from Minnesota. 

1\lr. R.A YNER. I will ; because the defendant need not make 
any motion in these cases, and: yet the indictment may be 
quashed. I will give the Senator a case. The court can quash 
it without motion. I will come to that in a minute. I know 
exactly what the Senator thinks upon that subject. It is not an 
unbending rule, one not without exceptions, that every time the 
defendant makes tbe motion it arrests the jeopardy. But it is 
an answer to the proposition of the Senator from Minnesota, and 
that is that a motion in arrest "'f judgment suspends the jeop
ardy. Let us take a case. 

l\fr. KNOX. Let me put a question right here. When is a 
demurrer · by the defendant to the indictment an act of the de
fendant which arrests his jeopardy? 

1\fr. RAYNER. I doubt very much whether a demurrer by the 
defendant to the indictment upon the ground of the unconstitu
tionality of the act will arrest jeopardy: I am coming to that, 
and I will give you the cases. 

l\fr. NELSON. Mr. President--
Mr. RAYNER. Will not the Senator let me proceed for about 

five minutes? 
Mr. NELSON. Will the Senator allow me a question? 
The VICE-PRESIDENT. Does . the Senator from Maryland 

yield to the Senator from Minnesota? 
1\fr. RAYNER. I suppose I will have. to. 
Mr. NELSON. I do not want to take up the time unless it is 

satisfactory. 
Mr. RAYNER. It is not very 'Satisfactory. 
Mr. NELSON. Let me put the case to the Senator from 

Maryland on the motion to quash an indictm~nt. Suppose the 
motion is granted and the indictment is quashed. Has the de
fendant been put in such jeopardy that he can not be tried . 
again? · . 

·Mr. RAYNER. That illustrates the point' I made. The Sen
ator from Minnesota will not discriminate. You ean quash an 
indictment upon a dozen different grounds. What ground does 
the Senator speak of? You can quash an indictment for defect 
of form. You can quash it upon the ground that the law has 
been repealed. You can quash it upon the ground of the un- . 
constitutionality of the law . . You can quash the indictment 
upon the ground that the grand jury has not been properly im
paneled. 

l\Ir. NELSON. l\fr. President--
Mr. RAYNER. One moment. The Senator from Minnesota 

mixes and confuses all these grounds and seeks an opinion upon 
nil of them when an opinion that would apply to one would 
not apply to the others. · 

Mr. NELSON. 1\fr. President--
1\fr. RAYNER. Let me proceed. I beg the Senator's pardon. 

The Senator will have his own time. I want to say that I am 
not before the Senate to allege that a man can be put in 
jeopardy twice. I want a provision put in this bill that be 
can not be tried twice. I want to get rid entirely of the word 
"jeopardy," and then the Supreme Court can decide in each 
case whether the defendant bas been put in jeopardy or not. 
But when a man bas been once tried and acquitted that ought 

to be the end of it, jeopardy or not. Let me go ba.ck and finish 
this quotation, because I want to give some authorities on that. 

Mr. PATTERSON. Mr. President-- . 
The VICE-PRESIDENT. Does the Senator from Maryland 

yield to the Senator from Colorado? · · 
Mr. RAYNER.- Of course I have to yield, but I would ratber 

not. 
Mr. PATTERSON. It is for a question. The question I want 

the Senator from Maryland to answer is this, having the pend
ing bill as the basis of my question : How in any case can a 
defendant who has been tried and acquitted make any of the 
motions that are provided for in this bill? These motions are 
only made where the ruling is against the Government. A mo
tion to quash must be against the Government. The decision 
on a demurrer must be against the Government. A motion in 
arrest of judgment is after. there has been a trial and a convic
tion, and not a trial and an acquittal. If a motion in arrest 
of judgment is sustained-and that is the only one of the three 
cases in which there can have been a trial-the motion in mind 
to be presented to the court-if the defendant 'bas been tried 
and convicted and then he interposes a motion in arrest of 
judgment and his motion is sustained, and then a writ of error 
taken to an appellate tribunal, that is not a case in which the 
defendant bas been tried and acquitted, and he can be put to 
trial again. It is ·a case in which be has been tried and con
victed, but the court for technical reasons, whatever the reasons 
may be, sees fit to arrest the judgment that would follow on the 
verdict of the jury or the finding of the court in that case, and 
the case goes to the appellate tribunal. If there· should be a 
reversal, I can not understand how a man is put in jeopardy 
the second time, because he has never been acquitted. · 

It is always in case of a h·ial and conviction in the matter 
of an arrest of judgment, and in the other two cases, a motion 
to quash or a demurrer, the motions must ex necessitati be made 
before jeopardy attaches. 

.Mr. RAYNER. Is that your question? 

.Mr. PATTERSON. It is one of those questions ·Which I could 
not put without making a speech. 

Mr. RAYNER. I know; but I have made that same speech. 
I agree with you entirely in every word you say. That is what 
I have been h·ying to show to the Senator from Minnesota. 
Let the Senator from Colorado convince the Senator from Min
nesota, not me. I agree with him. When a judgment bas 
been arrested-! will say for the third time-the man is not in 
jeopardy. 

Let us get on to another matter. I have said twice that no 
one can contend that where a judgment is arrested on motion 
of the defendant be bas been in jeopardy. 

1\fr. PATTERSON. But how can any provision of this bill 
put him in jeopardy? 

Mr. RAYNER. If you will let me come to that, I wm gladly 
do so. In the cases I have cited here I have reached tbe point 
where everyone on this floor must admit that there is a great 
conflict of decisions upon the definition of the word "jeopardy." 
I have already stated the ground upon which I want this amend
ment put in the bill. I have gone along and said that where 
upon motiqn of the defendant judgment is arrested, he is not in 
jeopardy. If you will only let me get to the cases where it is 
doubtful whether he is in jeopardy or not, a class of cases I 
want to reach, then I will get to the end of this argument. I 
want to finish what Justice 'Holmes says in this opinion, which 
is more important than otper collateral matters which do not 
affect the question here at all. I will read it again, and I ask 
the attention of the Senate to it: · 

If a statute should give the right to take exceptions to the Govern
ment 1 believe it would be impossible to maintain that the prisoner 
would be protected by the Constitution from being tried again. He 
no more would be put in jeopardy a second time when retried because 
of a mistake of law in his favor than be· would be when retl"ied for a 
mistake that did him harm. (Kepner v . United States; 195 U. S., 135.) 

1\Ir. President, now let me give a class of cases where the h·ou
ble occurs. Suppose, for instance, a defendant is put on trial. He 
is arraigned, pleads not guilty, employs counsel, the te timony 
for the prosecution is beard, tbe testimony for the defen e is 
beard, and at the end of that case the court mere motu, not 
upon the motion of tbe defendant, announces upon an exami
nation of the authorities tllnt it believes that the act under 
which the prisoner bas been indicted is unconstitutional, and 
it acquits the prisoner. Should that prisoner be tried again? 
You can not answer that question, because there are half a 
dozen cases one way and half a dozen the other, and, with the 
gTeatest respect to the eminent members of the profession on 
this floor, that question can not be answered satisfactorily
whether the man has been in jeopardy. With the great re pect 
I have for the opinion of the Senator from Colorado, he can not 
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answer it, beca.use if he says the man has been put in jeopardy 
he will be met with authorities which say he has not been, and 
if he says he has not been he will be met with authorities that 
say he has been put _in jeopardy. 

Another case. These are not moot cases. They have oc
cm·rea in the different States. It is a familiar practice in my 
own State for a court to decide a case on points never raised by 
counsel. l\1y distinguished colleague and I once had a very 
important case in Maryland, and we thought we understood it. 
We argued it below, and we won the case. It went to the court 
of appeals, and we thought we had thoroughly argued it, and 
after we had finished the court decided the case against us 
upon a point that neyer occurred to either counsel on either side 
of the case, ·and there the decision stands. Over and over again 
our courts decide cases upon points that are not raised by 
counsel. 

Let me give two other cases. I am not dogmatic upon this 
point. 

Having studied the question, having annotated the authorities 
upon the subject of jeopardy, I am in great doubt as to what 

·jeopardy means, and I want a plain provision in this bill, not 
defining what" jeopardy" means-I can not do that; I am aware 
of that; I can not give a legislative construction to a constitu
tional provision-but I want a plain provision put in this bill
not an invention of my own, but copied from the statutes of some 
of the States and copied from a law that you gentlemen passed 
here in the Senate-providing . that in no case where· the de
fendant had been acquitted shail he be tried again, no matter 
what the ruling of the appellate tribunal may be . . 

Let me give you another case. You go ·on to trial. The man 
is arraigned. He pleads. He employs counsel. The testimony 
for the prosecution is taken. The testimony for the defendant 
is taken. At the close of the case the court says upon an ex
amination of the statutes it has come to the conclusion that 
that statute has been· i·epealed by subsequent legislation; and 
we know that sometimes among these hundreds and hundreds 
of Federal statutes, with their unjust and unmerited punish
ments, it is almost impossible to tell whether a statute has been 
repealed by implication by the enactment of subsequent laws. 
Ought that man to be tried again? He has been ready for his 
trial. He bas called his witnesses. He bas employed counsel. 
He is ready to go before the jury. The court holds that the 
statute has been repealed . . The prosecuting attorney takes the 
case to the Supreme Court of the United States and it says, "The 
law bas not been repealed." Ought that man to be tried again? 
I am not prepared to say that that man has been in jeopardy. 
I am not prepared to say that that man has not been in jeopardy. 
I am prepared to say that that man ought never to be tried 
again in any h·ibunal governed by the common law. 

Mr. KNOX. 1\fr. President-- · 
1\fr. RAYNER. One moment. Let me give you one other 

case. . 
M·r. KNOX. Will the Senator permit me to put one question? 

It will not be long. 
The VICE-PRESIDENT. Does the Senator !rom Maryland 

yield to the Senator from Pennsylvania? 
Mr. RAYNER. Certainly. 
Mr. KNOX. I think it goes to the meat of your amendment 

and to the point of this bill. The amendment of the Senator 
from Maryland, I understand, is that there shall be no retrial 
after a man has been acquitted. Am I correct in that state
ment? That is the substance of the amendment-there shall be 
no trial after the defendant bas been acquitted. 

1\fr. NELSON. Acquitted by the verdict of a jury. 
1\Ir. RAYNER. I have in tbe amendment no such words as 

"acquitted by the jury." I have nothing to do with the jury. 
He may be acquitted by a magistrate if it is on the merits, as 
it was in the common-law case. There it was a trial before a 
parliamentary magistrate on the merits. That . ought to be 
tbe end of that man's trial, and no supreme court on. earth 
ought to have the po,yer to try that man again. I do not care 
by what tribunal he is acquitted, if it is ·a tribunal of competent 
jurisdiction. 

1\Ir. KNOX. Now I will finish my question, with the per
mission of the Senator from Maryland. 

1\ir. RAYNER. The Senator from Minnesota interrupted me. 
Mr. KNOX. I do not want the Senator to understand nec

essarily that my questions all indicate antagonism to the views 
he has- set forth - here this morning, because there are many 
things t,he Senator bas said with which I agree entirely. But 
for the purpose of considering the amendment I should like 
to have the Senator indicate · where under this bill there is any 
writ of err~r or appeal given to the United States where t11e 
defendant has . been acquitted. 

Mr. RAYNER. \Vhat is the verdict in the case I have given? 

What verdict does the court find? Where the court holds that 
the law. is unconstitutional, what is the verdict in the Senator's 
Sta~? . 

Mr. KNOX. Courts do not render verdicts with us; juries 
render verdicts, and the courts pronounce judgments. 

l\Ir. RAYNER. It is not that way in our State. A court may 
render a verdict and a court may pronounce judgment, because 
the prisoner has a right to be tried before the court, and you 
can not deny him that right. The practice is different in the 
different States. Let us take a jury trial, however, and sup
pose that p1;oceedings have progressed to the point I have indi
cated, and then the court .holds the law unconstitutional. What 
is the verdict and what is the judgment in that case? What is 
done in that case in the Senator's State, if he knows? The 
Sena to~· does not know and no one knows--

Mr. SPOONER rose. 
Mr. RAYNER. What is done in the State of Wisconsin in a 

case of that sort? 
1\fr. SPOONER. I did not hear the Senator. 
1\fr. RAYNER. You heard the case-my illustration? 
Mr. SPOONER. No; I did not. 
Mr. RAYNER. I beg pardon. A man is arraigned on an in

dictment. lle pleads not guilty. He employs counsel. The 
testimony for the prosecution is heard. The testimony for the 
defense is heard, and the defendant is ready . to go before the 
jury. And at the end of the case the court says that upon an 
examination of the statute it believes the statute to be uncon
stitutional, and it quashes the indictment upon the ground of 
the unconstitutionality of the statute upon which it is founded. 
What is the verdict and the judgment in Wisconsin? I know 
what it would be in my own State, but not in any other State. 

Mr. SPOONER. The court would direct an acquittal by the 
jury. 

Mr. RAYNER. Do you think that man ought to be h·ied 
again? 

l\1r. SPOONER. I will get to that. 
Mr. RAYNER. I want you to get to it, and get to it slowly 

and surely. I say under this proposed statute you could try 
that man again. That is my point, as I have indicated to the 
Senator from Minnesota. That man will be tried again under 
the proposed statute. In other words, you open the doors 
under this proposed statute. If .there was no appeal taken the 
man could not be tried again. 

Let me give another case, a case that comes right home to 
this bill. Suppose there is a plea of limitations. · Suppose a 
man is indicted. I want to say to Senators I have had little 
criminal nisi trial practice ; I do not want it. I tried two crimi
nal cases, murder cases, when I first came to the bar, fol' the 
prisoners, and I felt worse than either of the men did. 

Mr. PATTERSON. 1\fr. President--
1\fr. RAYNER. · One minute. I say I felt worse than did 

either of the men, who ought to have been hanged, and I made 
up my mind that I could not practice criminal law at nisi prius. 
About a week after that time I was offered the position of 
State's attorney for Baltimore city, which I accepted for the 
moment, but in about a week I came to the conclusion that I 
could not prosecute a man. I felt every time I prosecuted a 
man that I was prosecuting his wife and children. I have, 
~s attorney-general, had four years' practice in the appellate 
tribunals, and it became my duty, in connection with the 
State's attorneys for the different counties and cities, to try 
these cases. 

l\Iy colleague has had the largest criminal trial practice in 
the State of Maryland-perhaps as large a criminal trial prac
tice, as well as any other practice, as any lawyer here. I think 
he agrees with me upon the yiews. I have taken. 

I am peaking now of what is the law, and I want to be dis
tinctly unde~·stood, so as to have no mistake about it. I am 
not defining jeopardy. There are questions that can be asked 
me as to what is jeopardy or what is not jeopardy that can not 
b~ answered. I merely say when a man· is tried and when he 
is acquitted he never ought to be tried. again. I do not care 
what he is acquitted on. 

· _ Let me give this plea of limitations case now. Suppose a 
plea of . limitations is not filed in time. Iri. our State V'i·e file 
what is called a ne recipiatur-that the plea be not received. 
Suppose the Government files a plea of ne recipiatur and the 
court overrules the plea and the GoYernment takes an appeal. 
An acquittal is directed upon the plea of limitations. Now, 
can you try that :man over again? One author say you can. 
Another says' you can not. The Encyclopedia says that when a 
man has been tried upon the plea of limitations you can not 
try him over again. He has risked his case upon the plea of 
limitations, has been acquitted, · and you can not try him over 
again. In this bill you permit him to be tried over again, be-
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cause you take an appeal to the ·supreme Court, and the Su
p1.·eme Court l:).olds that the plea of limitations was not filed in 
time, that the man has never been put in jeopardy, and . he is 
tried over again. 

In order to show my friend that this amendment is not new, 
that this is no innovation of my own, I want to put in what 
was sh·icken out in the original bill. Why did the Judiciary 
Oommittee strike this out? The words that were stricken out 
of the original bill occur on lines 6, 7, and 8. Read it and it 
will not be -considered that my argument has anything peculiar 
at all about it or that there is anything novel about the point I 
am making. Lines 6, 7, and 8 read : 

That if on such a writ of error it shall be found that there was errol· 
in the rulings of the court during the trial, a verdict in favor of the 
defendant shall not be set aside. 

Why was that taken out of the original bill? Why was it not 
left in there? I want that put back. It is the best thing that 
you can do-to put . this back into this bill. It was put into 
the District of Columbia bill. There is therefore nothing 
startling about it. I am just trying to extricate ourselves from 
this lJowling wilderness of confusion upon the subject of what 
constitutes legal jeopardy. Here is the Dish·ict of ColumbHt 
bill that the Senate passed giving the appeal: 

Provided, Tha t if on such appeal it shall be found that there was 
error in the ruling& of the court during the trial, a verdict in favor of 
the defendant shall not be set aside. · 

Not only that, but you will find this same provision in the 
laws of Arkansas, of Nebraska, and of Nevada. I like the 
Nevada law better than I do any other. In Arkansas it is pro
vided that judgment in favor of the defendant which operates 
as a bar to future prosecution of the offense shall not be re
versed by the supreme court. In Nebraska you find a provision 
that-

The judgment of the court in the case in which the bill was taken 
shall not be reversed nor in any manner affected. 

This is good law. Why not put this iJ;l? 
But the decision of the supreme court shall determine the law to 

govern in any similar· case which may be pending at the time the deci
sion is rendered or which may afterwards arise in the State. 

Why not put the Nevada law in? In Nevada there is a pro
visiOn that an appeal taken shall in no case stay or affect the 
operation of a judgment in favor of the defendant. 

Texas has a provision in her constitution that an appeal shall 
not be taken by the State. I think the Senator from Texas, 
perhaps, will tell me whether I am quoting the points correctly 
or not in the constitution of Texas, giving no right of appeal 
at all in criminal cases to the State. Twenty States hay-e 
refused to give the right of appeal in criminal cases, and out of 
the other States that have given them half of them bave a pro
vision similar to my amendment. They are not defining " jeop
ardy," they are simply reiterating a principle wlJich has existed 
from time immemorial, that when a man is once tried and once 
acquitted, no matter by what tribunal, if it is a tribunal of 
competent jurisdiction, he shall not be. tried again. 

Now, in conclusion, I do not propose to go to work and pass 
a law for 80,000,000 people to remedy the erroneous judgment, 
perhaps, of a judge in a single case, and that is all that this law 
seems intended for. We never beard of it until that decision. 
I want to say that I believe that decision was right, I have 
carefuiiy examined it. I think if Judge Humphreys--

1\Ir. NELSON. Will the Senator allow me to interrupt him? · 
The VICE-PRESIDENT. Does the Senator from Maryland 

yield to the Senator from Minnesota? · -
Mr. RAYNER. Certainly. 
Mr. NELSON. I want to call the Senator's attention to the 

fact that in the y-ery case to which he refers no appeal could 
have been made under this bill. No appeal on a writ of error 
could ba ve been taken under this bill for the reason that the 
issue of fact was submitted to a jury and the jury found in fay-or 
of the defendant upon that plea in bar. Under this bill that 
case could not be appealed to the Supreme Court of the United 
States. 

1\fr. RAYNER. That is just what I have said. I said you 
could not have taken an appeal. 

-Mr. NELSON. Not in that cas_e, because the defendant had 
been in jeopardy. He had been tried by a jury on that issue. 

1\fr. RAYNER. I said you could not have taken an appeal 
in that case, and that is the reason why this law is proposed. 
It is to give an appeal in a ca e of that sort. 

Mr. NELSON. This proposed law does not give an appeal in 
a case of that kind. It gives an appeal from the decision or 
judgment sustaining a special plea in bar when ·not put in 
jeopardy. 

Mr. RAYNER. You can raise precisely the same question by 
a special plea in bar. The Senator from Minnesota knows why 
~his law is being urged and precipitated. As far as I am con-

cerned, I do not suppose anyone has stood out here longer and 
more strongly than I have against all the combinations of rail
road companies or trust companies or any other companies when 
they are violating the law. I have gone to the extreme point on 
that question, and I stand here ready to enforce the law with 
the severest punishment when there is any v:io1ation of it.. 

But I am not prepared to pass such a law to-day for 80,000,000 
people, perhaps because a judge has made a mistake in a given 
case. I think the judge was right, but even if he was wrong I 
am not in favor of changing the common law. This is a peril
ous matter that we are engaged in. This is a perpetual matter. 
We have gone along for over a hundred years without it and 
now in a moment we are to revolutionize the practice of the 
appellate tribunals of the United States. 'Ve hav-e gone along 
for centuries under the common law without it and now, 
because a judge in a given case gave an opinion that did not 
suit somebody, we are asked to pass a law which endangers 
the liberty of our citizens. 1\Ien may not have been put in 
jeopardy, and there are hundreds of cases where a man ought 
not to be tried again whether be was put in jeopardy or not. 

The Senators from the South hay-e seen men dragged from 
their homes to northern prisons for violations of law that they 
were innocent of. We are not so much concerned with the com
mon carriers violating the law and with people violating the 
Sherman trust act in my jurisdiction. I am not afraid to 
trust the inferior courts of the United States with the adjudi
cation of those cases. Find better judges and you will have 
better decisions, and if your judges are not honest, tlien there 
is a remedy. · 

Let me give you, in conclusion, a case that expres es my senti
ments better than I can, from a great judge, and one of the 
greatest judges who ever sat in a State tribunal of this Union. 
Let me ·read what ·be says about this condition and I will finish 
what I desire to say. 

The Senator from Georgia [Mr. BACON] knows these judges. 
He- was a student with one of tlJem. They are great names 
with us in Maryland-Joseph Henry Lumpkin and Eugenius 
A. Nisbet. This is Judge Nisbet's opinion. It is very short. 
I want to give it to you. Speaking of jeopardy, he held that a 
writ of error did not lie to the court in a criminal case at the 
instance of the State, except to settle future cases. It ought 
never to lie. If the constitutionality of a law is involved, let 
the Supreme Court of the United States decide upon the con
stitutionality or the unconstitutionality of the law. I am per
fectly willing to yote for a law of that sort, and that decision 
will be binding thereafter in eyery case that arises upon the 
law. But I am unwilling to go beyond that. I am not willing 
that the case should have a retroactive effect, virtually an ex 
post facto effect, and convict a · man who has been already 
acquitted before a tribunal of competent jurisdiction. Now, 
let us see what was said in this case: 

These principles are founded upon that great fundamental rule of the 
common law, "Nemo debet bis vexari pro una et eadem causa," which 
rule, for greater caut ion and in s tricter vigilance over the rights of the 
citizen against th~ State, has been in substance embodied in the Consti
tution of the United States. 

~rhat means what I have been contending for to-day, that no 
man should be twice tried for the same cause. 

The trial of a citizen for a violation of the criminal law is a very 
different thing from the trial of civil rights between two citizens. 
'.rbe forms of procedure and the principles upon which they proceed 
are different. * * * If there is, by reason of the offense charged, 
an injury done, especially to any one person, he bas a remedy for the 
wrong. In criminal trials the Stat~the supreme authority, that au
thority which makes the law and prescribes its penalty and executes 
its judgments-moves against the citizen,. * • * It is a salutary 
precaution in favor of the citizen against an abuse of the sovereign 
authority ; for history teaches the melancholy truth that however 
fenced and guarded, limited, and defined by laws or usages, it -some
times breaks over all these barriers, defies the sentiment of the world, 
and, in the name of the law. violates justice and outrages humanity. 
The reign of ·the Stuarts in England illustrates these v iews. That the 
state will not, in this signally favored country, thus abuse its powers, 
is not only hoped, but believed. Vigilant for right and libet·ty, we will 
not trust her, but hold her steadily to the just limitations within which 
the wisdom of other states and past generations have circumscribed 
~~ . 

Now, ]Ur. President, in conclusion, I am opposed to this law 
upon still another and a broader and a higher ground. 

The VICE-PRESIDENT. The Senator from Maryland will 
kindly suspend while the Chair lays before the Senate the un
finished business, which will be stated by the Secretary. 

The SECRETARY. Table Calendar 26, Senate resolution 214, by 
1\fr. CART~. 

Mr. NELSON. I ask that the unfinished business be tem
porarily laid aside. 

The VICE-PRESIDENT. Without objection, it is so ordered. 
The Senator from Maryland will proceed. · 

1\Ir. RAYNER. Mr. President, I could not state my concln
'sion any better than the Senator from Maine [Mr. HAL£] statecl 
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it the other day. Just in a few words, as concisely as it could be 
put, he made the whole objeetion that lies to this bill. I am 
opposed to it _upon the grounds .stated by him. I am opposed 
to it, but, as I have said, upon a broader ground. 

We are here, 1\lr. President, day by day legislating in the 
interest of centralization. The Executive, it seems to me, is day 
by :day encroaching upon constitutional limitations; and now 
we are to commence with the jupiciary and enl.a.rge the powers 
of the Supreme Court, and give it a jurisdiction which, in my 
judo-ment, violates the cardinal principles of the common law, 
is against American precedent, and, what is worse than all, ill
fringes upon the Constitution of the United States. 

Mr. President, you can count me out of this performance. J 
do not know how long I will remain here, but so long as I am 
here I will to the last degree with all my bumble strength resist 
every enlargement of Federal power, whether in the hands of 
the legislative, the executi\e, or the judiciary departments, that 
is not demanded by the absolute requirements or necessities of 
the American people. . · · 

Mr. KNOX. Mr. President, if I entertained any such Yiew 
of tl.lis proposed legislation as suggested a few days since by 
the Senator from Maine [:Mr. HALE] and repeated to-day by the 
Senator from Maryland [.Mr. RAYNER], I would be most earnest 
in my opposition to the bill. 

The Senator from l\1aine stated exactly my position when be 
said that the old-fashioned doctrine that a man should not be 
placed twice in jeopnrdy of life or limb for the same offense 
was good enough for him. It is good enough for every A.nleri
can citizen, and whether he willingly yields his assent to that 
doctrine or not, it is the doctrine of the Constitution, and he 
must bend to it. 

Mr. President, if I thought there was a single line, or a sen
tence, or a clau e contained in this bill which by any court 
would be c-onstrued to place a man twice in jeopardy, I would 
vote to cut it out, not because there would be any necessity for 
cutting it out, as it would be invalid under the Constitution of 
the United Stat~s, but I would yote to cut it out upon the ground 
that it would not be an artistic and intelligent bill with such a 
provision within its borders. 

fr. President, before proceeding to say anything-and I pro
pose to say yery little-as to the merits of the bill, I wish to 
correct an impression that the Senate must have from what the 
Senator from Maryland has just stated, that this is an entirely 
new pr-oposition ; that it has been sprung on the Senate be
cause of some _very recent things that have occurred in the judi
c.ia.l history of the United States. Such, Mr. President, is not 
the case, and in respect to this I speak of ·personal lmowledge, 
because I can say to the Senator from 1\Iaryland that as long 
ago as 1902 I had the honor, in a report to the Congre~s of the 
United States, when I held the position of Attorney-General of 
the United States, to recommend this legislation to Congress ; 
and it is my impression that I was not the first .Attorney-General 
to make that r ecommendation. · 

:Mr. President, this legislation is along the line of the law as it is 
understood in England under the common law. It is along 
the line of the action by a great majority of the States of the 
United State . In England the Crown always had the right 
to an appeal in a criminal case. In my own State since its 
foundation the right bas been conceded. Our courts have 
always said that it exists except where limited by statutory 
provision. If I bad the time I could enumerate from the report 
of the committee at least twenty-eight States where the pro
visions of their statutes are substantially the same as those 
contained in the pending bill. 

.Mr. President, the question of what or what is not jeopardy 
is a most material one for our consideration. I quite agree with 
the Senator from Maryland that it is extremely difficult to 
define what jeopardy is; and we get our best notion of jeopardy 
fmm the decisions of the courts which say what is not jeopardy 
under the particular circumstances. 

I quote· from the law writers : 
· Jeopardy, in its constitutional and common-law sense, has a -strict 
application to CI'iminal pTosecuti.on only. (In re McClaskey, 37 Pac., 
854, 858, 2 Okla., 568.) 

A defendant is not in legal jeopardy within the meaning of the con
stitutional restriction until he has been put upon his trial before a 
court of -competent jurisdiction, upon an indictment or information 
which is sufficient in form and· substance to sustain a conviction. 
Thus a plea of former jeopardy, which merely alleged that defendant 
had formerly been informed against for the same offense, but did not 
allege that be had been put on trial, was demunable. (Klein v. State 
60 N. E., 1036, 1037, 157 Ind., 146, citin~ Cooley, Const. Lim.; 6th ed.: 
399; IWwland v. State, 126 Ind., 517, :<!6 N. E., 485; Dye v. State 
130 Ind., 84, 29 N. E., 771.) ' 

Where an indictment was so defective that, if the defendant had been 
convicted under it, he could have had any judgment entered up against 
h!m reversed, there is no j eopardy, and the solicitor is authorized to 
nsk for a nol. pros and indict anew. (White v. State, 49 Ala., 344 
347.) ' 

Where an indictment is quashed on demurrer, the defendant is not hi 
jeopardy uhder it, and may be prosecuted under a second indictment 
for the same offense. (State v. Gill, 33 .Ark, 129, 131.) 

"Jeopardy" is not syn.onyll}.ous with the words "twice put on trial," 
and there is a wide diff-erence between a verdict given ann jeopardy as 
a verdict whenever the jury are charged with the person, and the 
offense--

And this comes nearer being a definition of jeopardy than any 
I have been able to find-
whenever the jury are charged with the person, and tl:re offense is 
punishable by death, and the indictment is not defective, he is in jeop
ardy of life, and a-ccordingly, if discharged withQut a verdict, he can 
not be tried again. But where a person is put on trial under a bad 
.indictment he may be tried again, though acquitted, because his life 
was not in jeopardy, and the court could not have given judgment 
against him if he had been convicted. (United States v. Gilbert, U. S., 
25 Fed. Cas., 1287, 1300.) · 

.Jeopardy does not attach if, after a verdict against accused, it has 
been set aside on his motion fo1· a new trial. (People v. Travers, 19 
Pac., 268.; 77 Cal., 17G.) 

Jeopardy does not attach if, after a verdict against accused, it has 
been set aside on arrested judgment. (People v. Travers, Hl Pac., 268; 
77 Cal., 176.) 

.Jeopardy is not considered as attaching, although the jury has been 
sworn, if the defendant is erroneously convicted and obtains a reversal 
of judgment. (Lovett v . State, 14 South., 837, 838, 33 Fla., 389; 
People v. Travers, 19 Pac., 268, 77 Cal., 176.) 

By "jeopardy," within the meaning of the Constitution, 1s meant 
lawful jeopardy from the commencement of the proceedings until their 
termination by a proper judgment and sentence or acquittal, or what 
the law regard& as such. Where, either for want of jurisdiction or 
from orne defect in the indictment, or from such error in the course of 
the proceedings, the verdict is set aside or the judgment arrested on a 
writ of error brought by the defendant or on a motion made by him, and 
he is tried again, ·he is not thereby put in jeopardy a second time. 
(Commonwealth v . Wheeler, 2 Mass., 172, 174;; Commonwealth v. 
Peters, r:i3 Mass., 12 Mete., 387; Commonwealth v. Roby, 29 Mass., 12 
Pick., 496, 502; Commonwealth v. Lahy, 74 Mass., 8 Gray, 459; Com
monwealth v . Gould, 78 .Mass.. 12 .Gray, 171 ; McKee v . People, 32 
N. Y., 239; People v. McKay~-.N. Y.; 18 John.s., 212; State v. Walters, 
16 La . .Ann., 400; Jones v . ;:;tate, 15 Ark., 261; Turner v . State, 40 
Ala., 21; Gerard v. People, 4 TIL, 3 Scam.; 362; State v. Redman, 17 
Iowa, 329; State v . Sutton, Md., 4 Gill, 494; Cooley, Const. Lim., 3d 
ed., 327; Sedg. St. & Const. Law, · 2d ed., 572, 573, note "a." In 
McKee v . People (32 N. Y., 239, 245) it was held that the term .has no 
relation to the reversal of an erroneous judgment and pronouncing a 
legal one pursuant to a ·legal conviction. Accordingly, where a final 
judgment is reversed on account of a.n erroneous sentence and the case 
remanded for a proper sentence, the resentence does not put the prisoner· 
twice in jeopardy within the meaning of the Constitution, though he 
has served a part of his time under the original sentence. (Common
wealth v . Murphy, 54 N. E., 860, 861; 174 Mass., 369; 48 L. R. A., 393; 
75 A.m. St. .Rep., 353.) 

I ask the indulgence of the Senate to read a.bout a p ge and 
a half from Bishop on CTiminal Law, volume 1, sections 1024-
1030. I have made the selection of these excerpts with the 
greatest care, and because I. think they will be of use to Sen
ators in making up their minds about this bill. 

Rights of State to hav e p1·oceedings re1:ersed.-In England writs of 
error, the practical object of which is generally to bring whatever ap
pears of record under the review of a higher tribunal. seem to be 
allowable to the Crown in criminal causes ; but the coUI·ts of most of 
our States refuse them and refuse the right of appeal to the State or 
Commonwealth, except wheTe expressly authorized by statute, as in 
some States they are. In Maryland the State may have a writ of 
error at common law to reverse a. judgment given on demurrer in favor 
of a defendant. And in some other States questions of law may, with
out specific statutory direction, be reviewed by this proceeding or by 
appeal on prayeT of the State. The question is not free from diffi
culty; but probably some judges have -refused the writ to the State 
from not distinguishing sufficiently between cases in which the rehear
ing would violate the constitution and cases in which the prosecuting 
power has t he same inherent right to a. rehearing as a plaintiff has in 
a civil suit. 

Co mmon la w i mpediments to t·ehea?-ing.-It should be borne in mind 
tha t the constitutional provision under consideration is not the only 
impediment to tllE:' rehearing of a criminal cause. It is the only one 
not removable by legislation; but, when legislation has not interfered, 
and the question depends on common-law I>rinciples, ther~ may be vari
ous other absolute bars to a fm·ther trial. 

Validity of statute a·uthorizi1~g 1'eh.earings.-Whatever the terms of ·a 
statut e providing for the retrial of criminal causes, or a reexamination 
of the proceedings, it will not ordlnarily be interpreted, and will never 
have force, to violate the constitutional provision under consideration. 
If the jeopardy has once attached, there can be no second jeopardy 
without the consent of the defendant. whatever the statute may direct. 
It will apply only where it constitutionally may. 

Reversal by State atte1· t1"ial.-A statute which undertakes to give 
to the State the right of appeal, to retry the party after acquittal on a 
valid indictment, is void. And no writ of error or other proceeding 
allowed to the State can constitutionally open anew the question of 
guilt after the jeopardy has attached. Even though an acquittal has 
been produced by an erroneous direction of the judge at the trial, the 
result is the same. 

But-
Ret:ersal before jeopardy.-Before jeopardy, any reversal of proceed

ings, whether on prayer of the State or of the defendant, may be had 
without prejudice to a .fresh prosecution. 

Thus-
Valid. indictment quashed--Jttdgment 01~ invaUd.-If, without a trial, 

the court quashes a valid indictment, or enters judgment for the de· 
fendant on his demurrer, believing it invalid, a. trial may be had after 
the prosecutor has procured the reversal of these proceedings; because, 
as we have seen, the prisonE>r is not in jeopardy until the jury is im
paneled and sworn. And the same consequence follows where a judg
ment of conviction has been rendered on an invalid ind1.:-tment. 
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But-
P t·oceedi ngs 1·egtt lar down to tt·ial.-Where the indictment is suffi

cient and the proceedings are r egular before a tribunal having juris
diction down to the time when the jeopar(ly attaches, there can be no 
second jeopardy allowed in favor of the State on account of any lapse 
or et·ror at a later stage. 'rhis doctrine should be considered in con
nect ion with what was said under our last subtitle, else it may be mis
applied. 

For example--
Quashed at defendant's pr ayer.-If-
And I take it this is the nub of the wllole proposition-

If at any stage of the proceedings a defendant procures an indictment 
to be quashed, he can not be heard to assert, in bar to a new one, that 
the first was good and he was in jeopardy under it. 

Court without authority.-If the court has no jurisdiction over the 
offense, or derives its existence from an unconstitutional statute, or 
is holding a term not authorized, or is otherwise without authority in 
the premises, the defendant is not in jeopardy, however far the tribunal 
proceeds. In most or all of these circumstances the final judgment 
is not voidable, as mentioned in a previous section, but void ; so that 
his unreversed conviction is no more a bar to another prosecution than 
his acquittal. 

Concurrent juri.sdiction (magistrate's-cour t -martial) .-But if the 
tribunal has authority, concurrent with another, or exclusive-whether 
it is an inferior one, as a justice's court, a court-martial, or the court 
of a municipal corporation, or is a superior one-a conviction or ac
quittal in it will be a bar to subsequent proceedings in whatever court 
undertaken. 

The plea.-Tbe plea, usually put in at the arraignment, is an essen
tial part of the proceedings. And, until an indicted person has pleaded, 
he is not Jn jeopardy, though a jury has been sworn to try him or even 
though there has been an actual trial. But the similiter appears not 
to be essential. 

Mr. President, from these authorities, it seems to me, the fol
lowing can be deduced: If a defendant, as is provided by this 
bill, demurs to an 1ndictment and the court .sustains the demur
rer, and the prosecutor appeals, and the court sustains the 
appeal .and reverses the judgment on the demurrer, the de
fendant was not in jeopardy, because be defeated his right to 
a verdict by his own act. 

It i the same in case of motion to quash as well as in case 
of a mQ.tion in arrest of judgment after verdict if the motion is 
sus taw~. 

Suppose, however, the prisoner is acquitted upon a valid 
indic~t. I agree with the Senator from Maryland [Mr. 
RAYNER] that no statute could constitutionally open anew the 
question of his guilt upon any appeal for erro1·s at the t?·ial, 
and this act does not propose to give any such appeal. This 
bill all~. rs to Government an appeal only from-

Defendant's motion to quash or set aside indictment; 
Defendant's demurrer to indictment; 
DefeQ()a.nt's motion, successfully made, in arrest of judgment for 

insnffi fe.ncy of the indictment; 
A j ment sustaining defendant's special plea in bar. 

These proceedings are all def~ndant's acts before a verdict 
to pre...ent a trial, except the motion in arrest of judgment, 
whicb ' fs defendant's act after a verdict against him to defeat a 
judgmettt on the verdict. 'J'hese motions of defendant rest upon 
the want of jurisdiction of the court, the unconstitutionality of 
the statute, or some other lack of right to proceed to trial or 
to judgment on_ the verdict, the effect of all of which is to 
defeat the jeopardy. Mark this: It is not proposed to give tlle 
Government any appeal und-er any circumstances when the de
fendant is acquitted for any error whatever committed by the 
court. 

We can not give the Government an appeal or writ of error 
in any case where a judgment of reversal would put the defend
ant again in jeopardy, and this bill does not undertake to do so. 
It gives- the Government an appeal only when the defendant has 
been successful in defeating his jeopardy by defeating the trial. 

The Government takes the risks of all the mistakes of its 
prosecuting officers and of the trial judge in the trial, and it is 
only m:opo ed to give it an appeal upon questions of law raised 
by the'tlefendant to defeat the trial and if it defeats the trial. 

The defendant gets the benefit of all errors in the trial which 
are in lli s favor, and can cllallenge all errors in the trial which 
are against him. It is certainly not too much when he attacks. 
the h·ial itself or the law under which it is conducted to give the 
people the right to a decision of their highest courts upon the 
validity of statutes made for their protection ·against crime. 

1\Ir. PATTERSON. Mr. President, the position of the Senator 
from .1\iaryland [Mr. RAYNER] with reference to this bill, it 
seems to me, is somewhat of a reflection against either the 
intelligence or the sense of justice .of the members of the Ju
diciary Committee wllo reported it. After listening with great 
care to the remarks of the Senator from l\1aryland, I am con
vinced that his attitude arises wholly from a mi-sconception of 
what this bill intends. 

The Senator asks why a certain provision that was in the 
bill, which came from the House of Representatives, was not 
retained in the bill as it now stands. The reason is conclusive 

that the House bill was so completely changed by the Judiciary. 
Committee of the Senate that such a provision would llave been 
wllolly improper and have rendered the bill, as reported by the 
Senate committee, thoroughly inartistic, if I may use that 
term. The changes made in the bill by the Judiciary Committee 
show how solicitous the Senate committee was as to the rights 
and the privileges of a defendant wllo has been once in jeopardy. 
The House bill, as it came to the Senate, provided for writs of 
error to the Supreme Court, or- the court of appeals, in every 
instance, and in every case in which a defendant was entitled 
to a bill of exceptions and a writ of error; in other words, the 
bill, as it came from the House, permitted writs of error on 
matters of evidence given before a jury on the trial of a crimi
nal case; writs of error as to the instructions of the court to 
the jury; bills of exceptions and writs of error in every possible 
contingency where they might be demanded by a defendant. 

1\fr. NELSON. Mr. President--
The PRESIDING OFFICER (.1\fr. GALLINGER in the chair)'. 

Does the Senator from Colorado yield to the Senator from Min
nesota? 

.1\fr. PATTERSON. Certainly. 

.1\fr. NELSON. Allow me to make a suggestion in that con
nection, wllicb is, that the House bill allowed an appeal even 
wllerc the defendant bad been acquitted by the verdict of a 
jury ; which would be altogether meaningless. 

Mr. PATTERSON. Yes; and the Senate committee curtailed 
the bill as it came from the other House and eliminated from it 
everything that might seem to be responsive to the objections 
made by the Senator from Maryland, and, instead of allowing 
writs of error and bills of exception in every case in wllich a de
fendant in a criminal case would be entitled to them, the com
mittee limited the writs of error and bills of exception to four 
particular specific cases, in neither one of which, Mr. President, 
was it possible for j eopardy to have attached; and because it 
was impossible for jeopardy to have attached in either of the 
cases in which writs of error are allowable to the appellate 
court, the provision in the House bill covering the matter of 
jeopardy was not incorporated in the Senate bill. Let me read 
what the House bill was: 

That in all criminal prosecutions the United States shall have the 
same right of review by writ of error that is given to the defendant, in
cluding the right to a bill of ·exceptions. 

With that sweeping, broad provision it is absolutely necessary, 
.1\fr. President, if the rule of jeopardy is to be preserved, that the 
provision which the Senator from Maryland insisted should be 
incorporated in this bill should be in tlle !louse bill, which is : 

Provided, That if on such a writ of error it shall be found that there 
was error in the rulings of the court during the trial, a verdict in favor 
of the defendant shall not be set aside. 

Under the Senate bill there can be nothing which occurred 
on tlle trial submitted to the appellate court. Therefore the 
necessity for the proviso in the Hou e bill does not exist and 
would be wholly improper in this bill. 

Now, 1\Ir. President, is there any jeopardy under any definition, 
I do not care how broad or indefinite or definite the definition of 
"jeopardy" may be? I maintain, wllatever the definition is, . 
tllat no jeopardy can attach in cases in which writs of error will 
lie under the Senate bill, bills of exception and writs of error 
being, first-

From · the decision or judgment quashing or setting aside an indict
ment. 

Tllat is, as a rule, before pleading. The motion to quash an 
indictment is, as a general rule, filed before the pri oner is 
required to plead guilty or not guilty. If the prisoner pleads 
guilty or pleads not guilty in order that the motion to quash 
may be heard and decided by the court, the plea of not guilty 
is set aside or held as not having been made. 

Mr. SPOONER. And they ask leave of the court to with
draw it. 

Mr. PATTERSON. And they ask leave to ~ithdraw tlle plea 
of not guilty. 

Mr. SPOONER. A request whicll is always granted. 
Mr. PATTERSON. So that nothing tllat squints at jeopardy 

bas existed up to tlle time the. court has passed upon the mo
tion to quash the indictment. 

What is the next? 
From the decision or judgment sustaining a demurrer to· an indict

ment or any count thereof. 
A demurrer is simply another form of a motion to quash. A 

demurrer simply reaclles the insufficiency of the indictment to 
put the defendant upon his h·ial, and therefore it also is "in
te-rposed before the defendant is required to plead. If he has 
pleaded before the demurrer can be heard and determined, the 
req-_w3t will be made to withdraw the plea of the defendant 
until the demurrer has been heard and passed upon by the court. 
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I skfp from the second t6 the fourth because the third ground 

is one of an entirely different class. 
From the decision or judgment sustaining a special .Plea in bar, when 

the defendant has not . been put in jeopardy. 
.A special plea in bar, Mr. President, is a plea that does not 

relate to the guilt or innocence of the defendant- in the sen e 
as to whether he did or not commit the act for which he was 
indicted. .A special plea in bar is that which is set up as a 
special defense notwithstanding the defendant may be guilty 
of the offenses with which he is charged; it is for some outside 
matter; yet it may have been connected with the case. The 
special plea in bar that was filed by the indicted Ch~cago 
packers is a very good illustration of. that. Their plea in bar 
set forth the fact of their having been induced or led, whatever 
it may have been, to make communications to the law officers 
of the Government with reference to their business that gave 
the district attorney information which enabled him to bring 
about the indictments and to help in their prosecution. That 
bad no reference to the guilt or innocence of the accused. It was 
a pleading of fact that was ind-ependent of the crime for which 
those packers had been indicted. 

Therefore, Mr. President, there could be no jeopardy in a 
case of that kind where there was a decision upon "the special 
plea in bar, because it is not under a plea of guilty or not 
guilty that the insufficiency of a special plea in bar is deter
lnined; it is non obstante whether the defendant is guilty or 
not guilty. 
. In neither of these ·three instances, Mr. President, is it pos
sible that there could have been jeopardy in any sense under 
any definition that can be found in the decisions of any court 
of record. So that all that the Senator from Maryland has said 
upon the subject of preserving to an aceused all the rights and 
privileges that attach to the rule of j eopardy, . as we find it 
contained in our constitutions and the records of the courts, 

· had nothing whatever to do, nor did it relate in any wise to 
either of the cases in which the writ of error would lie, to 
which I have .called the attention of the Senate. 

From the decision arresting the jJ.ldgment for conviction .- ·for in
sufficiency of the indictment. 

Mr. President, it is utterly impossible that a writ of error 
would lie in a case where a defendant had been found not 
guilty. The motion in arrest of judgment can only be made-
it is wholly inapplicable to any other condition than that of 
conviction-to a verdict of guilty. It is interposed after a 
verdict of guilty and before judgment for an alleged legal rea
son that will arrest the court in pronouncing judgment upon the 
yerdict. Therefore if a motion in arrest of judgment is sus
tained, and the Government takes its writ of error to the ~ourt 
of appeals or to the Supreme Court, it is not a case of putting 
a man twice on trial for the same offense who had been ac
quitted in the first instance. If is a case in which the defend
·ant has been tried, in which he has been found guilty on ·the 
merits of the case, and by reason of some technicality, if I may 
use the term in its broad sense, the hand of th0 court is arrested 
from imposing the penalty upon him. 

So, Mr. President, in either of these cases the writ of error 
is taken to the Supreme Court, and in .each instance it must be 
taken to the Supreme Court by the Government, because the 
defendant would have the right to do those things quite inde
pendently of·the enactment of this bill. 

If the Supreme Court shall revers.e the decision of the lower 
court, it is not putting the defen,dant in jeopardy the second 
time, for in the case of sustaining the motion to quash he had 
not been in jeopardy ; in the case of a demurrer being sustained 
he had not been in jeopardy ; in the case of a special plea in bar 
that went against the Government the defendant had not been 
in jeopardy on the meritc; of the case; and in the case of the 
arrest of judgment the defendant had not been in jeopardy, be
cause, .Mr. President, he had been convicted; he had not been 
acquitted; and if the Supreme Court should hold that the 
action of the lower court in sustaining the motion in arrest of 
judgment was erroneous, then, Mr. President, the defendant 
could not complain, either if the judgment of the court shall be 
entered upon the verdict or a new trial shall be ordered, be
cause it is giving to the defendant a new opportunity to go 
acquit when, under the trial that was had, he had been con-
victed. · 

The reason, Mr. President, that I, as a· member of the Com
mittee on the Judiciary, favored this bill is this: Without this 
bill in the criminal laws there is liable to be the greatest con
tusion throughout the country. Congress passes a law, and 
we find that the district court-it may be of Ohio-will render 
l decision that the law is unconstitutional. The district court 
ln the State of Kent_uch.7 may render a decision that · it is con-
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stitutional. The decision of one district court is in no manner 
binding or conclusive upon another district court. Decisions 
of such courts are only persuasive, and not controlling. They 
may be controlling within the jurisdiction in which they are 
rendered, but they are not controlling outside of that jurisdic
tion. .And we would have, Mr. President, this strange and ex
u·aordinary condition as w.e have had it-and to my mind it 
is a· disgrace to the judiciary of the country that such things 
should be witnessed. We have a district court in one juris
diction holding that a law is ineffective for one reason or an
other-it may be that it is unconstitutional, or for some other 
reason-and we have a district court in another jurisdiction 
holding the reverse; and as the cases multiply in the sevei"al 
sectioru; of the country we may find one half of the courts of 
the country arrayed against the other half of the courts of 
the counh·y upon the same identical law; one half holding that 
it is entirely constitutional and the other half llolding that it 
is unconstitutional. So, Mr. President, that confusion, that 
ridiculous condition, exists and must continue to exist, because, 
as the law now stands, until a case involving the q")lestion shall 
go to the Supreme Court and it is brought there by the defend
ant, there can be no adjudication by a court whose decision and 
judgment is controlling. 

I am quite willing to have it said, so far as I am concerned. 
that the decision of Judge ~umphreys in the Chicago case led 
to the legislation that is now proposed. Why should it not, 
Mr. President? If it calls the attention of the _country to a 
condition of our laws that is absurd, that leads to injustice in 
one half of the country and to justice in the other half, to a 
condition of om· laws that will permit the -same law to be held 
constitutional in one half of the country and ·unconstitutional_ 
in tile other half, and have a citizen committing an act that ·is 
not au offense in one half of the country but is an offense in 
the other half of the country, the sa.n1e act being done without 
any fear of consequence in certain States in the Union and 
leading to the penitentiary, it may be, in other States in the 
Union-if that condition bas been brought to· the attention of 
the country and of Congress, Congress has done right to grap
ple with the question and to make it possible to eliminate such 
a status from the laws and their enforcement ill the United 
States. 

I would have been, Mr. President, as rigorous as the Senator 
from Maryland in protesting against any interference in any, 
way with the right of protection under the _law of once in 
jeopardy. We can not afford in this country to in anywise 
weaken the protection that the statute law and the Constitu
tion afford. This bill, Mr. President, in nowise does it. It 
does not even wink at it, if I may use that term in connection 
with a grave and dignified subject such as this. The bill is 
intended to cure a defect in the adrninish·ation · of justice, a 
defect that should be cured as speedily as possible if the deci
sions of our courts are to be received with' the dignity and con
fidence that the decisions of all of the Federal courts should 
meet with throughout the country. 

Mr. HEYBURN. Mr. President, I desire to send to the Sec
retary's desk some amendments which I propose to offer to the 
bill 

The PRESIDING OFFICER. Does the Senator desire the 
amendments read at this time? 

Mr. HEYBURN. I desire to discuss the amendments. 
The PRESIDING OFFICER. The proposed amendments will 

be stated. 
The SECRETARY. On page 2, line 2, after the word "taken,'., 

it is proposed to insert " on objection to the suffi.chincy of the 
indictment in matters of law;" on page 2, line 21, after the 
word "objections," to insert the words ''by the United States; " · 
and _on line 22, after the word ''form," to strike out the word 
"only" and insert the words "or law." 

:Mr. HEYBURN. Mr: President, if the right of appeal in
tended to be provided for by this measure is confined to juris
dictional questions, the question of jeopardy passes out of 
consideration. .A man can only be placed in jeopardy by a trial · 
in a court having jm·isdiction to h-y the matter. The amend
ment which I have proposed confines the opet~ation of the pro
posed review by the appellate com·t to the questions of juris
diction. The question of jurisdiction involves the question of 
the legality or binding force of the statute under which the man 
is held for trial. That .is a jm·isdictional question. It involves 
the question of the manner of the execution of the law, that it 
shall be in accordance with the provisions of the statute. That 
is jurisdictional. · 

If the courts do not proceed along the lines laid by the stat
ute, then the party has not been in jeopardy under any rule as
serted by the Senator from :Mat-yland [Mr. RAYNER] or the Sen-
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ator from Pennsylvania [l\Ir. KNox] or the Senator from Colo
rado [ lr. PATTERSON]. He has been in jeopardy only when the 
trial might result in a binding verdict against him. 

In line 2 page 2, I have proposed, after the word "taken," 
to limit the effect. of tl.le right of review, so that it will read i:ts 
fOllO\YS: 

That a writ · of error may be taken on objection to the sufficiency 
of an indictment in matters of law. · 

Tho e words "in matters of law" are broad enough to cover 
every possible question of jurisdiction. 

Tl.len I propose, in line 21, to limit the rigl.lt to take this ap
peal by inserting after the word " objection " the words " by 
the United States;" so that it will read: 

That hereafter all objections by the United States to the sufficiency 
of the indictment in matters of form-

Then I propose to insert-
or law-

And it continues-
shall be made and determined prior to the empaneling of the jury .. 

It would not be afe to leave out tho e words of limitation, 
"by the United States," because to leaT"e them out would pro
hibit a defendant, who may discover in the hour of the execu
tion of the judgment that the indictment was defective, fro.m 
entering objection. The defendant should haye the right, up 
to the yery last possible moment, to take objection to the legal 
sufficiency of the indictment. As the bill comes to us for con
sideration there is no limitation in fayor of the defendant. It 
has often happened that when the trial court has entered judg
ment and passed sentence upon a defendant and an intermediate 
tribunal has affirmed the action of the trial court upon a que -
ti.on of law as to the sufficiency of the indictment being pre-

. sented to a member of the Supreme Court of the United States, 
a writ for the review of the proceedings of the lower courts 
has been granted and an order issued suspending the execution 

·of the judgment, perl.laps the party having been sentenced to 
be hanged. So it is absolutely important, if we are to pass 
this bill at all, that these words of limitation shall be in
serted in it. Otherwise it strikes at an existing right of a 
defend::mt. 

l\fr. RAYNER. l\fr. President--
The PRESIDING OFFICER. Does the Senator from Idal.lo 

yield to the Senator from :Maryland? 
l\Ir. HEYBURN. Certainly. 
Mr. RAYNER. I am compelled to leave the Chamber for a 

moment. Will the Senator permit me to add to my amendment 
just a word? 

Mr. HEYBURN. Certainly. 
Mr. R.&YNER. So as to read " during the trial a.nd Yerdict 

or judgment." 
Tl.le PRESIDING OFFICER. The Senator has a right to 

modify his amendment. 
Mr. HEYBURN. I am confident that the Judiciary Committee 

did not intend to take away from a defendant any right now 
posse s~d by such defendant under the law to appeal from a de
cision against tl.le defendant. They intended evidently by this 
legislation to enlarge a right of the Government without inter
fering with the right of the defendant. Where ·the court holds 
that a law is unconstitutional, and that therefore the indictment 
is bad, because of rro authority to bring it, or where the court 
holds that an indictment is bad, when as a matter of fact it i 
in conformity with the statute (one going to the right to indict 
and the other going to the manner of the indictment), I have no 
particular -objection to the right of appeal being given the Gov
ernment if taken bef<?re the trial, in order that the court may de-

. termine it at that time, before the defendant is put to the ex
pense and the annoyance and the other incidents of a h'ial. 

Those are instances that already have been in the minds of 
those who propose this legislation. The decision of Judge 
Humphreys and the decision of the court in Tennessee on the 
question of the employers' liability act involved those two ques
tions. I . believ-e if those questions are raised by the United 
States before the trouble and the expense of a trial the hands 
of the trial court may safely and properly be. stayed until the 
sufficiency of the law or the sufficiency of the indictment may 
be tested· by the higtiest tribunal in the land. Then if the high
est tribunal in the land sustains the court below, that will be 
the end of the trial. If the highest court in the land reverses 
the action of the court below, then the trial will proceed and 
the defendant will have the benefit of knowing that those ques
tions involving his right to the defense· based upon an attack 
upon the indictment have been adjudicated, and it resolves 
itself down to a question of fact. 

All lawyers of long experience have known of cases where 
defendants, under erroneous advice that the indictment was 

bad and that it might be safely relied on to · set aside a verdict 
or judgment upon the verdict, hav-e allowed their cases to be 
tried carelessly, relying upon these legal que tions that after
wards proved to be an insufficient reliance. If those que tions 
are settled before trial, upon appeal by the GoYernment of the 
United States, the defendant goes to trial with. an absolute cer
tainty that the law has been determined; and the amendment 
which I propose simply provides that the Government shall 
raise its objections to the indictment before the impaneling of 
a jury. · The party is not in jeopardy up to that time. The 
machinery of the court has not laid its hand upon him up to 
that time. He is merely cl.larged, and he has not been brought 
within the limits of jeopardy. Jeopardy can not exist where 
there is no jurisdiction, because the question of jurisdiction is 
an undetermined one until a judgment is executed, and may be 
raised, as has been suggested, in the various ways~for instance, 
on a motion in arrest of judgment. · 

l\1r. President, I would be compelled to Yote against thi bill 
so long as it would deprive the defendant of the right, up to 
l.lis last hour on earth, to call the attention of the court to a 
defect · in the indictment or a defect in the proceeding under 
the statute under which the indictment was found. I coulLl 
not -rote for a bill, no matter how good its other proT"i ions 
might be, that would take from the defendant that right. This 
bill as it comes to the Senate does take away from the defend
ant that right. I would vote for the measure cheerfully if the 
defendant were protected in his existing right to raise the ·e 
que tions at any time up to the final execution of the judgment, 
and, coupled with that, if the rights proposed to be given to 
tl.le United States by this bill are limited. The bill reads now: 

That a writ of error may be taken by and on behalf of the United 
States from the district or circuit courts to the S_upreme Court or the 
circuit courts of appeals, • • • in all criminal cases, in the fol
lowing instances. 

Then it cites the instances appropriate to the accomplishment 
of this class of legislation. It does not limit the grounds upon 
which the United States may take an appeal. The United 
States should never be allowed to take an appeal upon ques
tions of fact or upon the rulings of the court as to tl.le admissi
bility of testimony pending the trial. The burdens upon tho e 
charged with the violation of law are sufficiently heavy at pres
ent to put us on guard against adding unnecessarily to them 
for the accomplishment of a purpose that on its face does not 
pertain to the rights of the defendant, but to the rights of the 
Government rather, So I haT"e proposed the amendment limit
ing the right of writ of error, providing that it may be tnken 
only on an objection to the sufficiency of an indictment in mat-
ters of law. . 

Mr. President, I do not think the provisions in lines· 19 and 
20 are essential to tb,e bill in any way. The matter of a bill of 
exceptions will not ari e under any of the provisions of this 
bill. An exception to the ruling of a court is settled under the 
rules of the court and not by virtue of an act of Congress or of 
any legislative body. The manner of settlement of a bill of 
exceptions is provided for by the rules of the court. That a 
party is entitled to except to the rule is sufficiently pro·\"ided 
within the general provisions of this bill. The bill of exception 
is simply an evidence, the party having taken ::m exception, that 
that exception has been allowed by the comt; and the court does 
not strictly allow a bill of exceptions. It settles .a bill of ex
ceptions to conform to the facts, showing that an exception was 
taken. · 

Mr. · CULBERSON. l\1r. President--
The VICE-PRESIDENT. Does t~e Senator from I~aho yield 

to the Senator from Texas? 
Mr. HEYBURN. Certainly . 
1\Ir. CULBERSON. I may have misunder toad the Senator 

from Idaho, but · I understood him to say that he \vants to 
amend lines 11 and 12 so as to read : 

From tha decision or judgment quashing or setting aside an indict
ment on matters of law. 

1\fr. HEYBURN. No; the Senator misunder tood me. I have 
not referred to lines 11 and 12. My amendment is confined to 
line 2 an•l to line 21 and to line 22. 

Mr. CULBERSON. I note now the proposition of the Sena
tor. I invite his attention to the suggestion that at the present 
time the United States is not permitted in criminal cases a writ 
of error on any ground. This bill specifies the grounds upon 
which that right shall exist so far as the United States is con
cerned. I will ask the Senator if that does not necessarily ex
clude all other cases, so that the amendment suggested by bim 
is unnecessary? 

1\Ir. HEYBURN. I think I see the point of the Senator's 
suggestion, that it is not necessary in line 2 to limit the scope 
of the writ of error because from line 11 to line 17 the purposes 
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for which the writ may be taken are defined. But it was be
cause there are many ways of attacking a decision or judgment 
quashing or setting aside an indictment that I have specified 
the questions which may be reviewed. An indictment may be 
quashed or set aside for other reasons than those included 
within the exception I ha-1e stated; and in order that there 
may be no question as to the grounds on which those objections 
may be raised, I have limited them to questions uf law. 

.1\Ir. CULBERSON. Mr. President--
The YICE-PRESIDENT. Does the Senator from Idaho yield 

to the Senator from Texas? 
1\ir. HEYBURN. Certainly. 
.1\Ir. CULBERSON. With the permission of the Senator, I 

now ha\e the amendment suggested by him. It has not been 
printed, but it bas been furnished me from tbe desk. Page 2, 
line 2, after the word "taken," insert "on objections to the 
sufficiency of the indictment in matters of law." 

.1\Ir. HEYBURN. Yes. The words "in matters of law" are 
words of limitation. 

Mr. CULBERSON. What I wanted to inquire of the Sena
tor is whether there are any objection to an indictment on 
matters of fact? 

1\Ir. HEYBURN. There are grounds of objection on matters 
of mixed fact and law, because of the ·manner in which the 
law is stated or the facts are stated under the law. Indict
ments are quashed on those mixed grounds. I desire to confine 
it simply to the questions of law. 

l\Ir. SPOONER. . I do not remember e\er to have known. a 
demurrer to an indictment to raise a-ny other question than a 
question of law. 

l\Ir. HEYBURN. We are not discussing the question ·of a de
murrer. We were discussing the question of a motion to quash 
a-n indictment, which, while it partakes of the nature of a 
demurrer, is someth.ing more than a demt1rrer. 

1\fr. SPOONER. Oh, yes; that is true. It may go to the 
yalidity of the grand jury. 

Mr. HEYBURN. It may go to all those questions-the man
ner of their summons, the ma-nner of their impaneling. 

l\Ir. SPOONER. The matter of their conduct. 
l\Ir. HEYBURN. Yes. Those are mixed questions of law and 

fact. I would not have such a question re\iewed on appeal of. 
the Go-vernment ·of the United States, because it does not test 
the validity of a statute; it does not test the proper manner of 
indicting under a statute. I would limit the que tions that may 
be raised by the Government of the United States to a narrow 
scope, because, as a rule, the question of the manner of im
paneling a gra-nd jury, the question of the mam1er in which a 
grand jury were summoned, are provided for by different stat
utes than those which provide for the punishment of the party 
who is to be tried before the court, and, therefore, are more 
matters of detail a-nd form than they are matters of legal sub-
sta-nce. · 

Mr. CULBERSON. .1\Ir. President--
The VICE-PRESIDENT. Does the Senator from Idaho yield 

to the Senator from Texas? 
Mr. HEYBURN. Certainly. 
Mr. CULBERSON. With the permission of the Senator, I 

will say that I have listened to his explanation of the amend
ment, but, rather than appear to acquiesce in his position·, I 
desire to say that I do not yet perceive a case in which a motion 
to quash or set aside an indictment ca-n raise a question of 
fact or a matter of fact. The motion to quash an indictment 
ordinarily is that it states no offense--

1\fr. HEYBURN. That is one of the grounds. 
l\Ir. CULBERSON. Against the laws of the Government in 

fa\or of which the prosecution is aimed. But I can not con
ceive of a case--there may be, but I can not concei-ve of it
where the sufficiency of the indictment on a motion to quash 
can be said to raise a question of fact. It necessarily, as I un
derstand, raises a question of law. 

Mr. HEYBURN. I think I can call the Senator's attention 
to circumstances under which it would be a mixed question 
of law and fact-that is, the court would have to determine 
facts. Suppose, for insta-nce, it was charged by affidavit-be
cause that is the basis of a motion to quash, as a rule, where it 
is not something that appears on the face of the indictment
that tlle officer who summoned the grand jury was not such 
an officer as is authorized by law to summon a grand jury. 
Suppose tbe matter of fact was shown by affidavit that members 
of the grand jury were not citizens of the United States. 
Those are questions of fact to be determined outside of the 
record as it appears upon the face of the indictment, and I de
sire to eliminate those questions, so that the United States 
will not be permitted to take an appeal from the decision of 
the court upon that class of _questions. 

Of course the defendant must be allowed to take ad\antage 
of them. The defendant must not be disarmed to any extent 
whatever in defending himself against. the chHge of y.iolation 
of the law. I hope ~hat those instances, while there are other 
instances, may be sufficient to direct tlle mind of tlle Senator 
to the purpose that I have in limiting this in express terms to 
questions of law. It is a question of law as to whether or not 
a person other than a citizen may summon a grand jmy. But 
it is a question ·of fact as to whether or not the person who 
did summon the grand jury was a citizen. The question of tbe 
citizenship of the members of the gra-nd jury is also a question 
of fact. Questions of law are necessarily involYed in the de
termination of questions of fact. So I desire to eliminate all 
such considerations and let the United States h:we the right 
of appeal only when the motion to quash, for instance, is based 
upon the fact that the indictment upon its face is not ·in con
formity "ith the law under which the indictment is framed. 
That question may be raised sometimes either by motion' to 
quash or by demurrer. There are circumstances under wbicll 
either of tllose proceedings may be selected, but it does not 
follow that in all cases both of them would be npplirnble. 

Mr. President, if this measure is to be enacteu into a statute 
in such manner as to widen or broaden the pre ent rights of the 
Government in the prosecution of those charged with o:ffen. es 
so as to take away a single existing right of the defendant, 
then it should be defeated. If we ca-n not so legislate n to 
gi\e the Go\ernment the right on its own motion to test the 
\alidity of statutes under wl;lich it seeks to punish offenders , 
against the law without infringing the rights of the defendant, 
then the Go\ernment had better rest as jt has rested for a hun
dred years. 

This is one of the gravest questions that have come before the 
Congress of the United States at any time. 'l~he presumption 
are all against it, becau e it has been for a hundred years 
thought quite sufficient for the preEenution of the rights of the 
people and the rights of the ihdividual that the law should 
remain as it is, and only legislation that will eliminate the con
jectural question of jeopardy is safe legislation on this subject. 
Any legislation that leaves that question to be determined or to 
rest upon the uncertain a-nd -varying decisions of the courts is 
dangerous. Only by carefully guarded language in this bill 
against the possibility of the question of jeopardy entering into 
the interpretation and the application of it can we make this 
safe legislation, a-nd not otherwise, becau e that question is 
involved in too much uncertainty. That is a mixed question of 
law and fact, too, sometimes. It is determined upon strictly 
legal grounds, but it invol-ves a consideration of conditions and 
circumstances that ought not to enter into the construction of 
a law of this kind, which is a radical change and about-face 
proposition in the jurisprudence of this country. 

No more important question arises than that of the rights of 
individual against the whole people, a-nd when a person is 
arraigned to answer a criminal charge in the courts, then it 
is all the people against one, and no safeguard should be re
moved from that one. There is a-n element of danger in this 
bill to that one person who is on trial. We have no right to 
oyerlook a-ny possible safeguard that that person now has. 
Rather had we better add to than take away from. 

The instances under which this question arises in the courts 
are not nwnerons. It has arisen only in a few instances where 
the Government has been dissatisfied by the determination of 
courts of iaw of the rights of the individual under the law, 
and the instances in which these questions have arisen and 
have been impressed upon the attention of the people are semi
political. The questions ha-ve arisen out of the political law 
rather than out of the criminal law, the violation of political 
statutes rather than statutes affecting the safety of property 
and the safety of homes a-nd individuals. The interstate-com
merce law, a penal statute, is a political statute. The employ
ers' liability law, a penal statute, is a political one. I mean in 
its nature. The Government can afford to lose sometimes when 
it may perhaps think it should win, rather than to take the 
chances of depriving of his rights a defendant who, under these 
acts, is generally the agent of some other person, acting under 
instructions, under fixed rules, rules prescribing his conduct . 
and defining his duties, which be obeys or observes at the risk 
of his employment. . 

Mr. Pre ident, with those amendments or others tllat accom
plish the same purpose I could give my vote and support to the 
bill. Without tb.em I shall be compelled to vote against it. 

Mr. NELSON. Mr. President, I do not intend to take up 
much of the time of the Senate in the discussion of the bill. 
Its merits have been ably presented both by the Senator from 
Pennsylvania [Mr. KNox] and the Senator from Colorado [Mr. 
PATTERSON]. I think the Senator from Maryland Il\fr. RAYNER] 
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was subject to some confusion of ideas as to the question of 
jeopardy. I think if we examine the decisions of our courts 
on that subject tlley lay down a rule that is certainly decisive 
of this case. 

The Constitution provides that no man shall be put in jeop
ardy a second time for the same offen e. If a man has been in 
jeopardy he can not be reindicted. If on first indictment the 
indictment is quashed, O:E the indictment is held bad on a 
demurrer or a motion in .arrest of judgment, in all those cases, 
according to all the authoritie , he can be reindicted. His case 
can be sent to another grand jury and lie can be indicted again 
and tried. He could not thus be reindicted and retried if on 
the first trial be had been in jeopardy. I read from Wharton's 
Criminal Pleading and Practice, and it states the law correctly, 
for I have examined the authorities: 

A conviction under a defective indictment is no bar, unless the con
viction has been followed by judgment and execution of the sentence.. 
Hence, after judgment has been arrested or reversed on a defective 
indictment. or after an indictment has been quashed, or a judgment 
for the defendant has been entered on demurrer, a new indictment may 
be found correcting the defects in the prior indictment, and to the 
second indictment the proceedings under the fu·st are no bar. 

Numerous authorities are cited in this connection, and if this 
is good law, and I think no one can question it, in none of 
the e cases has the defendant been put in jeopardy under the 
constitutional provi ion, because if he had been in jeopardy 
under the first indictment he could not be reindicted and tried 
on the second indictment. 

To the same effect is a text-book on the Law of Crimes and 
Criminal Procedure, by Mr. Hocbbeimer, of the Baltimore bar. 
He lays down the same doctrine--

That after indictment is quashed a new one may be preferred, and 
refusal to quash does not ~reclude demurrer or motion in arrest 

* * • * • • • 
Judgment for the defendant upon demurrer is that he be dismissed 

and discharged from the premises, leaving him liable to be reindicted .. 
In section 338 the author cites severaf cases and says: 
If judgment is arrested for insufficiency of the indictment, the pro

ceedings .are set aside, but the party may be reindicted; if it is arrested 
because the verdict is wrong, the verdict is set aside and a new trial 
ordered on the indictment. 

The arrest of judgment in this case, on which nn appeal lies, 
is not a general motion covering all the grounds on wllich a 
judgment may be arrested. It is. simply for arTe t of judgment 
because of the insufficiency of the indictment-that is, the fail
ure of the indictm~t to charge a criminal offen e. 

I was a little surprised the other day to see the junior Sena
tor from Maryland [1\Ir. WHYTE] offer the amendments to the 
bill striking out the provisions in it relating to an appeal from 
u decision or judgment quashing an indictment, and from a de
cision or judgment sustaining a demurrer to an indictment, and 
from a decision arresting a judgment or conviction for insuffi
ciency of indictment. 

I find on looking in the decisions of the State of Maryland 
those cases in which demurrers have been allowed. I take the 
case of the State of Maryland 11. William Sutton, found in Gill's 
Reports, volume 4, on page 4D4. I have already referred to it. 
There the defendant was indicted on an indictment containing 
two counts--one count charging him with rape, the other count 
charging. him with an assault to commit rape. The jury found 
him guilty on the second count and a motion was made in 
arre t of judgment and the motion sustained. The State of 
Maryland-not the defendant, but the State of Maryland-took 
a writ of error to the supreme court, and the supreme court of 
Maryland held that the motion in arrest of judgment should not 
have been granted, and directed the case to be sent back to the 
lower court for further proceedings; in other woi·ds, it directed 
the case to be sent back for a new trial or a new indictment, as 
the case might be. 

I find another Maryland case which was a criminal case. 
·Jt is the State of Maryland v. Patrick McNally, found in 
55 Maryland Reports, on page 559. In this case the defendant 
was indicted in the court below for stealing some wheat. A 
motion to quash the indictment was granted and the State took 
a writ of error. After reciting the case, stating the indictment 
nnd stating what proceedings were had upon it and that a mo
tion was made to quash it, the decision adds. 

And thereupon the attorney for the State, desir"ing to have the record 
removed to this court as upon writ of error, filed a petition in the 
name of the State, designating the questions of law by the decision of 
which the State was aggrieved, namely, the quashing of the indictment. 

The court, after discussing the case, finally concluded 'as fol -
lows: · 

Being of opinion that this is the correct doctrine-
That is, as to the validity of the indictment-

and it appearing that the ruling of the circuit court in this case was 
clearly erroneous, its order and judgment quashing the indictment will 

be reversed and the cause will be remanded, to the end that the de
fendants may be required to plead to the indictment and the trial be 
proceeded with according to law. 

I find another . case in 48 Maryland, the case of Kearney v. 
The State of Maryland; 48 Maryland, page 1G. There a de
murrer was sustained to an indictment becau~e it did not charge 
a criminal offense. The court in deciding that case concluded 
as follows: 

The demurrer must therefore be sustained and the judgment re
versed. But this reversal does not relieve the party from further 
liabil_ity._ Not having been tried o~ a v~lid indictmel!t, he has not been 
put m Jeopardy, and may, on bemg dtscharged from his present im
prisonment, be rearrested, reindicted, and tried again. 

All these decisions and authorities that I have quoted go to 
show that · the proper criterion in all these cases as to whether 

• the defendant has been put in jeopardy or not is whether, if in 
any form before there bas been a trial and a verdict the indict
ment is held defective and bad because it does not charge a 
criminal offense, the defendant can be reindicted, rearrested, 
and tried over again. . 

That could not be done under the Federal Constitution nor 
under the constitutions of the various States, which are alike 
on that subject, if the defendant had been in j eopardy. It is 
because the courts held that be was not in jeopardy on the first 
indictment that be could be rearrested and reindicted and tried 
over again. So· we need not have any difficulty about the ques
tiol! whether a man has been put in jeopardy, because this 
amendment of the Senate cQmmlttee to the House bill limits it 
exactly to all .those cases, except in one instance, where the 
defendant can be reindicted, rearrested, and retried for the 
same offense. 

As to the fourth ground contained in the bill, there we have 
provided, and expressly provided, that where the defendant has 
be~n in jeopardy he can not be tried over again. 

From the decision or judgment sustaining a special plea in bar, when 
the defendant has not been put in jeopardy. 

So in that matter, out of extreme caution and to put it ex
actly in harmony and in line with the provisions of the three 
preceding paragraphs, we have expressly provided that where 
the defendant has been put in jeopardy he can not be reindicted. 

The Supreme Court of the United States has covered tbis 
ground pretty well in two or three important cases. Take the 
case of The United States v. Ball, a case where three defend
ants were indicted (or murder committed in the Indian Terri
tory. They were indicted and tried in" the district of Texas, 
to which the Indian Territory was attached for judicial pur
poses. On the first trial one of the defendants was acquitted, 
and two of them were found guilty. The defendants who were 
found guilty moved an arrest of judgment on the ground, 
among others, that the indictment was too in ufficient; that it 
did not properly charge a criminal offense. The case was taken 
up to the Supreme Court of the United States, and in 141 United 
States the court ordered the indictment, in its final decision, 
to be quashed and directed that the case be proceeded with fur
ther in the court below. The three defendants were afterwards 
reindicted. They were again tried, all three of them, as well 
·the man who bad been acquitted on the first and bad indict
m~t as the two who had been found guilty. 

When that case came to the Supreme Court of the United 
States, the Supreme Court held that the first indictment was 
bad and did not properly charge a criminal offense, and yet the 
one defendant who had been acquitted on that indictment could 
not be tried over again, he having been in jeopardy; but as to 
the other two defendants, they having moved an arrest of judg
ment and got the trial and proceedings rever ed on their own 
motion, they were liable to be reindicted and retried, and they 
were properly convicted. 

The same thing was held in one of the mo t recent cases that 
came to this court from the Philippiile Islands, the case of 
Trono v. The United States. In that case the man had been 
convicted in the lower court. He took an appeal to the higher 
court. He was indicted for murder. He was convicted of an 
inferior offense, and he appealed to the supreme court of those 
islands, and the supreme court affirmed the conviction-that is, 
they found the defendant guilty, as he had been found in the 
court below, but they found him guilty of a higher offense. 
The court held there that, having taken an appeal to the supreme 
court of the Philippine Islands, it did not lie in his mouth to 
object to the proceedings, and under the procedure prevailing 
in the Philippine Islands where a case of that kind is appealed 
to a higher com·t upon the motion of the defendant the whole 
case is retried by the higher court. 

In another case from the Philippine Islands where the gov
ernment undertook to take an appeal-! refer to the Kepner 
case-the government undertook to take an appeal, and the 
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supreme court held that in that case the goyernment had no 
right of appeal. . 

All the cases provided for in this bill-and they are strictly 
covered, and nothing more is covered-relate to cases where 
under the decision.-:; of our courts the defendant bas not been put 
in jeopardy. I conceiYe that in all tho e caEes it is proper that 
the Government should have the right of appeal to the Supreme 
Court of the United States to settle the important questions in
volved. 

To me it Eeems strange that a nisi prius judge in a distant 
part of the country shall take it upon himself to pronounce an 
enactment of Congress unconstitutional and void. There is no 
other country on tlle face of the earth that I know of wllere the 
courts of the country can veto legislation. In this co1mh·y 
there is a double veto on our legislation. First, the President 
can veto a bill tbn.t we pass, and then after we have passed a 
law the courts can veto it. We can overcome the veto of the 
President, but under our system and our jurisprude.pce ·we can 
not overcome the veto of the courts. 

Wllere it relates to an important subject that is of natio.pal 
concern, in which the welfare of all the people of the United 
States is involved, before an act of Congress should be pro
nounced unconstitutional we should have the opinion of the 
highest court of the land-the Supreme Court. In my opinion 
no other court ought to have the ultimate power to place a veto 
upon an act of Congress. 

I have heard it said by the Senator from Maryland [Mr. 
RAYJ\TER] and reiterated by the Senator from Idaho [Mr. HEY
BURN] that this is a great innovation, that we have got along for 
one hundred years without any change · in our criminal law. 
That is true; and we have got along a great many years without 
any changes or innovation in r~spect to many other important 
subjects. It is not until recent years that we found the ne-ces
sity of passing the Sherman antitrust law. It was not until' 
recent years that we found the neces ity of passing a law to 
regulate interstate commerce and the transportation of interstate 
commerce. It is not until recent times that we found the neces
sity of passing a national pme-food law, providing for the in
spection of the f.oods of the people. It is not until recently that 
we found the necessity of passing a national quarantine law. 
To all these laws tlle same objection might have been urged as 
has been urged by these Senators : "Oh, we have got along; we 
have sledded along all these years without this legislation; why 
should we have the e innovations? Why not rest on the com
mon lnw, which is big enough and broad enough for anything?" 

1\Ir. President, the question in its broadest sense appeals to 
me in this shape : We as the representatives of the people of the 
United States have found it neces ary to enact this most im
portant legislation to which I have c~lled your attention, and 
the question now before us is whether we will .allow a nisi prius 
judge of an inferior court to render ineffective our efforts ~ 
this behalf to protect the American people against trusts and 
monopolies and other dangerous things ; whether we will allow 
ourselves to be handicapped and crippled by the decision of an 
inferior nisi prius judge. 

To my mind the decision of Judge Humphrey in Chicago re
garding the meat in pection law cuts no figure at all. I desiJ.·e 
to call the attention of Senators to the fact that under the 
amendment that the Judiciary Committee have tendered to the 
Senate- an appeal could not have been taken in that case. In 
that case a jury was impaneled, and the question whether the 
(lefendants were entitled to immunity under the iJ.nmunity law 
because they had furnished Mr. Garfield and the officials of his 
Bureau information was S\lbmitted to the jury, and the jury 
under instructions of the court found for the defendants. In 
that case the defendants under the Constitution llad been in 
jeopardy and in that beef-trust case no appeal could lie. 

A case may occur where a special plea in bar is interposed 
and the Government does not deny the fact pleaded in the special 
plea in bar, admits the truth of it, .but says in its answer or de
murrer to the plea in bar that it constitutes no bar. In that 
case, where a plea in bar is decided without -the intervention of 
a jury, there has been no jeopardy; and if the decision on the 
plea in bar is against the defendant or in favor of the defendant, 
where the defendant bas not been in jeopardy, he should have 
the right of appeal. We expressly provide in the fourth para
graph that in the case of a special plea in bar where the de
fendant bas been put in jeopardy no appeal lies. 

The Senator from· Maryland referred to the matter of a bill 
of exceptions. A bill of exceptions is simply to preserve the 
record of the proceedings in the lower court. It is simply an 
official record of the proceedings taken in the court below, and 
they go up with the pleadings, with the indictment and the de
murrer to it, and the decision of the court. It shows what the 
court did in the premises. It simply puts it in a legal and 

technical form before the court. That is all there is in a bill 
of exceptions. I take it that in a case of a demurrer, wllere 
there is a broad demurrer ·and simply a decision of the court 
upon that demurrer, no bill of exceptio.ps is necessary. 

But this provides that in any of these cases where a bill of 
exceptions is necessary in order to bring an authenticated rec
ord befote the court as to the proceedings that took place in the 
court below, the Government can have a bill of exceptions. It 
is necessary to include that in the bill, because under the au
thorities and decisions of the United States court the United 
States is not entitled to a bill of exceptions in criminal ca es. 
Therefore that provision was put into this bill. It can do 
nobody any harm. It is simply to perfect the record, so ·that 
when the writ of error is brought for consideration in the appel
late court it can have the whole record before it in an authen
ticated form. 

I may be all wrong about it, but it seems to me that all Sen
ators who have at heart the enforcement of the great body of 
remedial legislation that we have passed in recent years ought 
to be actuated by the desire to make that legislation effective 
and not to permit some inferior nisi prius court to put a veto 
on our efforts to protect the American people. 

I have no pride about this matter. When this bill came over 
from the IIouse it seemed to me that the provision of the bill 
was too broad, an·d that there was no meaning in taking an 
appeal whe1·e the verdict of the jury could not be set aside, 
where you could not disturb it. So when the bill was referred 
to ·a subcommittee I took pains to look up all the authorities 
on this question that I could find, and I aimed to put the bill _in 
such a form that it would cover exactly tho e cases in which 
t.be defendant had not been put in jeopardy under the Constitu
tion of the United States. I believe that the bill is limited 
strictly to that matter. As to the rest, while I have no doubt 
about the constitutional authority of every provision of the bill, 
it is simply a. question of policy, a question wbetheJ.' we will 
allow inferior courts in many instances to render this great 
bodv of remedial legislation that we have been compelled to 
pass in recent years to be noneffective and allow these inferior 
courts to veto a legislative act. 

1\Ir. WHYTE. l\fr. Presiden~ it seerris to be almost a .travesty 
for anyone to discuss so important and serious a question as 
this to empty benches. Nevertheless, as I stated the other 
day, when the bill was about passing without opposition, it is 
too important a matter to pass without consideration; that it 
is a startling innovation upon the Federal practice in criminal 
cases for the last hundred years .. 

I was not in error when I looked upon it in that light, for 
those Senators who are familiar by practice in the Fedeml 
courts with the views of the highest of those tribunals will 
know that not long since the question came up in the Supreme 
Court, and it was argued that under the Evarts Act, the act 
creating the circuit court of appeals between the lower courts 
and the Supreme Court of the United States, the court of ap
peals decided against it, and it was an innovation so serious 
that the language of the legislature should be so expressed that 
be who runs may read and understand. 

In tlle case of the United States v. Sanges, in 144 United 
States Reports, 310, the Supreme Court, remarking upon that 
clause in the law giving a right of a writ of error in the cnse 
of conviction of a capital .crime, said that the Supreme Court 
can not review by writ of enor a judgment of acquital, except, 
possibly, when a constitutional, jurisdictional, or treaty question 
is involved. Under the statute they have a right under ·the 
writ of error to consider such a case; but except in these ex
treme cases, where a high question of constitutional -law or 
that which goes to the jurisdiction of the court or in regard to 
a treaty, the Supreme Court of the United' States could not 
review a case where there had been a jud~ent of acquittal. 

Again, in answer to this attel!lpt on the part of the counsel 
to get the ·c~urt to interfere under that act of 1891, the Supreme 
Court said : 

It is impossible to presume the intention on the part of Congress to 
make so serious and far-reaching an innovation in the criminal juris-
prudence of the United States. · 

That can be found on page 323 of 144 United States Reports. 
Under that law of 1891 it can be seen that by section 5 ap

peals or writs of error may be taken from the district court, or 
from the existing circuit court of the United States, direct to 
the Supreme Court in the following cases : 

In any case in which the jurisdiction of the court is in issue. In .such 
cases the question of juri::;diction alone shall be certified to the Supreme 
Court from the court below for decision. 

From the final sentences and decrees in prize causes. 
In cases of conviction of a capital or otherwise infamous crime. 
In .any case that . involves the construction or application of the Con

stitution of the United States, etc. 
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Wilen the case of De Lemos v . The United States came up be
fore t lle circuit court of appeals-and it is reported in 46 Cir
cuit Court of Appeal Cases, 19G-tbe court there laid down the 
di tinction wllich <>eems to me to be lost sight of in the bill now 
under consideration. Tile court tilere said: 

The wri t of enor and tlle appeal are the two principal methods 
known to English jurisprudence and to the jurisprudence of the Federal 
courts by which case may · be removed from an inferior court to an 
appellate court for review. 

In the bill now under consideration, which it is proposed to 
enact into law, tile terms "writ of error" and "appeal" seem 
to be used as tilougil they were synonymous instead of being 
entirely different. Bills of exception are spoken of as if they 
did not lun·e reference to appeals wilen they are made applica
ble, under the bill. to writs of error, and consequently in the 
confu ion which i to be found in this proposed law is the 
great ·danger I appreilend in e\er ila\ing it administered by a 
court of yalid juri diction. 

Tile appeal, says the court, brings up the wilole case on its 
merits on the ruling of the court in regard to the admission of 
testimony or the rejection of testimony, and the various other 
que_ tions that may arise durii~g the pendency of the trial. 
That is the appeal, that is the bill of exceptions by wilicb the 
appeal is taken-entirely different from any proceeding by writ 
by wilicil a. jur.isdictiona l question ·or a constitutional question 
can be decided. It was for that reason that I suggested the 
other day that in these cases the writ of error was to be issued. 
and its senice was to ·be applied solely to jurisdictional or 
constitutional que tions ; but you will see, 1\Ir. Pre. ident. upon 
examining tili s bill that you can not tell wilere the limitation 
come~ in with regard to tile right of the United States to per
secute, instead of prosecute, the party charged with crime. In 
the firs t part of the bill you will see that it speaks of tile writ 
of error which i to be issued: 

That a writ of enor may be taken by and on behlllf of the United 
States from the district or circuit cou1·ts to the Supreme Court or the 
circuit courts of appea ls, as prescribed in an act entitled "An act to 
establish circuit courts of appeals and to define and regulate in cel·
tain cases the jurisdiction of the courts of the Unit~ States, and for 
other purposes," approved l\Iarch 3, 18!>1, and the acts amendatory 
thereof, in all c1·iminal cases. 

But farther on it pro\ides: 
In all these instances-
For instance, after a motion in arrest of judgment on con

viction for insufficiency of indictment-
In all the e instances the United States shall be entitled to a bill 

of exceptions as in civil cases. 
What do they want with a bill of exceptions when they ha\e 

a writ of error carrying the jurisdictional or constitutional ques
tion from the lo,yer to the higb_er court? If I had not too great 
respect for the Judiciary Committee, I would say it was a legal 
trap. Then what does the appeal do? Says the United States 
circuit court of appeals : 

The appeal brings up the whole case for reexamination on the merits 
as to both law and facts, and for decision as if no decree had been ever 
ente1·ed: 

But this bill says "A.s in civil ca~es." The court further 
says: 

A writ of enor was the only appropriate remedy at common Jaw by 
which a case could be brought up for review by a superiot· court having 
jurisdiction. 

In the case of Collens v. Virginia (G Wheat., 409) the writ 
of error is described and shown to be confined entirely to rulings 
on points of law, and the distinction is fundamental, and yet 
under this bill a bill of exceptions and an appe:1l are made pre
cisely similar to a "'Tit of error, in conflict with the under
standing o"f all the practice in the Federal court from the time 
that court was e tablisbed under the Constitution of the United 
States. 

I do not -want to take up too much time of the Senate by 
going into details, but I will ·say, in pll sing, that it was for 
that reason I proposed the other day to limit the writ of error 
in its operation to matters of law coming up before the jury 

· impaneled · to try the party. Then you llave got no question 
of jeopardy. There is no difficulty in raising a jurisdictional 
or a constitutional question by a demurrer to the indictment, 
and I suggested tile form and substance of a simple amendment 
to the latter part of this bill, where the objections to be taken 
are de cribed, and they are limited to four, and compel the man 
under trial to make his constitutional objection on a demurrer 
at the time be i called to the bar to plead . . He is in jeopardy 
after be bas pleaded, after issue has been joined on the part of 
the Government, after the jury is sworn, and all the prelim
inaries are completed for trial. It is . not that be is put in 
jeopardy by conviction or by acquittal under peculiar circum-
stances in the case of certain penalties. He is put in jeopardy 

when be is required to be put to a second trial. That is the 
time when he is in jeopardy, and the Supreme Court bas said so. 

The Constitution-which is nothing in reality in the part to 
whlcb I ha\e referred but the embodiment of the common law
the Constitution in that humanity which, thank God, exist 
among us all, that humanity to protect the unfortunate when 
they are accused of crime by the presumption of innocence, 
which begins from the very moment the charge is made against 
him at law until the last moment when the trial is brought to 
an end-that same humanity provided that be should not be put 
to trial a second time, and thus his life or limb be put in 
jeopardy. Our fathers, when they inserted this amendment in · 
the Constitution, embodied only that principle whi"cb we have 
inherited from those upon the other side of the great ocean. 
These are the words : 

No fact tried by jury shall be otherwise examined in any court ot 
the United States than according to the rules of the common law. 

Then foJiows the protection which is given to the individual, 
that be shall not be put in jeopardy of life or limb. Then the 
act of 1897, following the act creating the circuit court of ap
peals, came up for judgment in the ca e of Bucklin v. The 
United States (159 U. S., G80), in which the court aid this: 

The final judginent of a court of the United St ates of the conviction 
of a capital offense or other infamous crime is not reviewable he1·e 
except on writ of error. Our review of the judgment when bt·ought here 
in that form is confined to questions of law properly by a bill of excep
tions as aris ing upon the record. 

Not a bill of exceptions, a. in criminal case~ , but a bill of ex
ceptions as arising on the record, and then only the question 
which is shown to ba\e occurred in the trial npon the face of -
the record. and not Upon the facts. · 

Again, in tile same ca e, the court said: 
· Unde1· t he act as amended (January 20, 1897) it is not denied that 

capital cases can only be reviewed by the Supreme Court on writ of 
error. It is conceded and is clear that other criminal cases, not infa
mous, can be reviewed only by writ of error in the circuit court of 
appeals. 

Here is a bill opening the door wide to try a man o\er again 
througil a bill of exceptions arising upon the merits and the 
facts of the case. 

A proper construction of the act does not allow an oppeal to this 
com·t--

There is the distinction the circuit court of appeals makes be:. 
t-ween a writ of error taking up a purely legal question and an 
appeal which opens wide the door to an examination of the ca. e 
entirely, as it would be tried in the upper court de novo-

A proper construction of the act does not allow an appeal to this 
court f1·om a judgment ·of a circuit court convicting .a defendant of an 
infamous crime. 

Now, on the question of jeopardy I shall detain the Senate 
but a few moments. The language of the fifth amendment of 
the Constitution relating to jeopardy is: 

Nor shall any person be subject for the same offense to be twice put 
in jeopardy of life or limb. 

In Commonwealth v. Fitzpatrick, which I find in 1 Law 
Reports Annotated, 451, the jury had been dismis ed in disre
gard of the protest of the defendants, and when they were again 
put on trial the court said they had the right under the Consti
tution to say: "We have been once put in jeopardy for the 
crime, and we can not be compelled to tmdergo the same peril 
a second time for the same offense." This was the effect of 
their special plea, and it was 11:nanswerable. 

The case I cited-and I am sorry that my friend the Senator 
from Pennsylvania [Mr. KNox] is not here-is from 15 Pennsyl
vania , page 46·6, Pieffer v. Commonwealth. 

Again, withdrawing a criminal poosecution from a jury which 
had been charged with the trial of a prisoner, and dismissing 
the jury merely because a witness was ab ent, operates as an 
acquittal, and the prisoner can not again be placed on trial, 
under the constitutional pro\ision that no per on shall be for 
the sam·e offense subject to be twice put in jeopardy of his life 
or liberty. That was decided by the South Carolina supreme 
court in the case of South Carolina v. Richard on ( 47 S.C. Rept., 
1G6). . 

It is only the common-law maxim embodied in the Constitu
tion, as I stated, founded in the hmnanity of the law and in a 
jealous watchfulness over the rights of the citizens 'Yhen brought 
in unequal contest with tile State. · 

That I quote from the opinion in the case of State v . Jones 
(7 Geo., 422), cited by my colleague from Maryland [Mr. RAY
NER] tbi morning. The same principle is found in the case of 
United States '1:. Sanges (144 U. S.). 

Again: 
At common la w the protection from second jeopardy fot• the same 

offense clear·Jy included immunity from second prosecution when the 
court having jurisdiction bad acquitted the defendant of the otrenfffl; 
and it is the settled law of this court-
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Says the Supreme Court of the United States, from which I 

quote-
and it is the settled law of this court that former· jeopardy includes 
one who has been acquitted by a verdict duly rendered, although no 
judgment be entered on the verdict, and it was found upon a de
fective indictment. 

That is the case of Kepner v. United States (195 U. S.), 
The Senator from Minnesota [Mr. NELSON] has cited my 

own State. 1\fy own State has had the right of writ of error 
on juri ·dictional que tions e>er since it was a State. It does 
nof stand _upon the statutes. But it had ·no greater right. It 
never had any right of appeal until the act of 1872. In the 
case referred to by the Sen a tor from Minnesota and in the-other 
cases afterwards referred to . by him the right to claim by 
special plea in bar former jeopardy was wah·ed by · the de
fendants where they were convicted and where they tbemsel>es 
appealed. And so it is the same law in 1\laryland. 

I am not, as the Senator from Wisconsin [1\lr. SPOONER] will 
remember, interpo~;!ing any objection to an appeal and to a writ 
of error issued in a case where prior to the impaneling of the 
jury, on a demurrer raising jurisdictional or constitutional ques
tions, the United States shaH ha>e the right of appeal, but it is 
aga inst the bill which is about to be enacted that I enter a 
protest. _ 

I do so not- as a child at the bar. I practiced in my first 
<:<.treer as a lawyer as the assistant of the attorney-general of 
my State in prosecuting in Maryland; afterwards, on the other 
side of the table, defending persons charged with crime, and 
sub equently as attorney-general of my State. I was the go>
ernor who signed the Maryland law in 1872 in regard to gi>ing 
the State the right of appeal in certain cases. So that I say to 
the Senator from l\finne ota that e>ery case be cited tends to 
pro>e our theoty that the moment a man bas pleaded to the in
dictment and not demurred; the moment be bas raised an issue 
with tile State and the State accepts the issue and the jury is 
impaneled be is in j eopardy from that time until the >erdict 
of acquittal by the jury is rendered. 

1\Ir. President, while I am mo t earne tly opposed to the bill, 
I am ready to yield ·that far. It would ba>e made the case 
that happened out in the ''i"'"est-the case decided by Judge 
Humphrey-impossible. Ap appeal would ha>e been taken at 
that time originally, and the question _ of immunity could not 
have been raised afterwards if the clause that is in this bill 
bad been in the law then, that objections of a constitutional or 
jurisdictional -character must be made before the jury is sworn. 
There would have been no trouble, for fhe defendants would 
have been compelled to have raised the question upon demurrer. 

l\Ir. President, I felt it my duty to make my protest to add 
to what my vote wiii indicate when this bill comes up for final 
action. · 

1\fr. SPOONER. 1\Ir. President, only a few words on this bill. 
It is absolutely unnecessary, after the remarks which have been 
submitted in fa>or of it by the Senator from Minnesota [Mr. 
NELsoN], the Senator from Pennsylvania [1\Ir. KNox], the Sen
ator from Colorado [l\lr. PATTERSON], and other Senators who 
favor it, to go in any detail into the discussion of it. 

I have listened with great interest to the argument of the 
Senator from Maryland [Mr. "WHYTE] who bas just taken his 
seat. It was the argument of a lawyer of great ability and 
very large and long experience. lie is not opposed to the pres
entation by writ of error by the Government to the· Supreme 
Court in criminal cases within defined limits of questions of 
law. He is much more discriminating, I think, in his opposi
tion to this bill than my distinguished friend, his colleague 
[l\Ir. RAYNER], impressed me as being. · 

1\Ir. Pre;:;ident, I have never be~n much alarmed or had any 
sympathy whatever with the criticism which is made of onr 
judicial system so far as it involves the decision by nisi prius 
judges of constitutional questions. Some of the ablest judges 
who have ever sat upon the Supreme Bench won their reputa
tion us jurists in the district and circuit courts of the United 
States. One or two of those now upon the Supreme Bench 
achieved great fame sitting at the circuit as circuit judges. I 
have known, and so has every Senator here known, some very 
able lawyers upon the district bench of the United Stutes. 
They take the same oath of office that the Supreme Court judges 
do and that the judges of the circuit courts do, and if a dis
trict judge of the United States in a case properly before him 
involving a constitutional question bas a conviction that the 
law before him is unconstitutional, he would be a coward and 
unfit to sit upon the bench if be did not so declare. 

1\Ir. President, I did not discover, -if I may be permitted to say 
so, weight in the opposition made by the Senator from Mary
land [Mr. RAYNER] who first spoke to this bill, upon the g1~ound 
of the conflicting decisions of the various courts in the United 

States as to jeopardy and what constitutes it. The courts in 
the >arious States have differed about it, but the decisions of 
the Supreme Court of the United States as to what constitutes 
"jeopardy" within the meaning of the Constitution will be 
binding upon every district and circuit judge in the United 
States, without any regard whatever to differences of the State 
courts ·upon the subject of the legal meaning of the word 
"jeopardy." · 

The Senator from Maryland spoke of the pending bill as a 
step toward centralization and the enlargement of Federal 
power. I am too obtuse, Mr. President, to be able to discover 
anything whatever in the proposition before the Senate involv
ing enlargement of Federal power, using the phrase in its proper 
sense, or tending to centralization in the Government. It sim
ply deals with the practice in the courts of the United States. 
It is not intended to affect the substantial right of any de
fendant who bas been indicted in any of the courts of the 
United States. It does not enlarge Federal power. It really regu
lates the practice and -the procedure. No defendant has any 
,·ested right, nor has any citizen, in mere matters of procedure, 
nor has any defendant a 'right per se to object to an appeal by 
the Government in certain cases. To my apprehension there 
is no constitutional question in>olved in this measure. It is not 
po Sible for the Congress, by any >alid act, to subject a person 
for tile same offense to be twice in jeopardy of life or limb. 
That is impossible. 

It is in the Constitution. It is fundament_al. No person in 
the United States I uppose would for a moment, if he could, 
depart from it, so elemental is its justice, ap.d the Congress can 
not, if it would; and if the court should feel obliged to construe 
anything in this bill as violating that provision of the Constitu~ 
tion, which I think it could not possibly do, it would be clearly a 
void act, and the court would give it a construction which would 
render it valid, not one which would render it void. Jeopardy 
is not in>olved in it at all, as the Committee on the Judiciary 
thought and as ,I think bas been very clearly shown here to-day 
by the Senator from Pennsylvania [Mr. KNox] and others, by 
argument which I do not intend to repeat. 

It is an "innovation." E>erything that changes an existing 
system . or practice is an innovation. The circuit court of ap
peals legislation was an innovation. The prosecution · by in
formation for a large class of offenses in the Federal courts was 
an innovation. It does not follow, as it seems to be thought by 
some Senators here, that because for a hundred years there has 
been no change in the matters covered by this bill there is no 
·need for it. There have been changes in nearly all of the 
States in regard to the criminal practice. The people of a 
large number of States became satisfied, some of them a long 
time ago, others at later dates, that the old system which denied 
the State the right of appeal in crimin-al cases, within certain 
limits, -was absolutely unjust to the people. The old law, it has 
been thought, gave too many technical advantages and grounds 
for indefinite dela-y to the defendant in criminal cases. 

In many of the States the criminal laws have been changed 
so as to simplify them, not depriving the defendant of any sub~ 
stantial right at all, but facilitating and hastening the disposi
tion of criminal causes. In my State they have provided for 
trial by information. They have made informations amendable. 
In many States, and notably in some of the Southern States, as 
sho-wn by the report made with great industr-y by the Senator 
from .l\Iinnesota [1\fr. NELSON], public opinion demanded a 
change in the anCient rules so that there may be an appeal in 
certain cases and upon certain questions, and it is interesting to 
note that in nearly all those cases appeals have been given as 
they are proposed to be given in this bill. · 

It is not the function of the Government to confine its in
terest solely to the defendant in- criminal cases. The rights of 
the defendant must be religiously safeguarded. Of course that 
goes without saying. But, subject to that, the legislature has 
a right-and not only a right, but it is its duty-to look to the 
interests of the great body of the people. That is what has been 
done in the States. That is what within narrow limits is pro
posed to be done bY. this bill, and would be done, I think, if t he 
word " appeal " and these lines about a bill of exceptions were 
stricken out. · 

Take Alabama. In Alabama they provide that-
In all criminal cases where the act of the legislature under which the 

indictment or information is preferred is held to be unconstitutional 
the solicitor may take an appeal in .behalf of the State to the supreme 
court, which appeal shall be certlfied as other appeals in criminal cases. 

In Arkansas they have a provision very carefully guarded: 
If the attorney-general on inspecting the record is satisfied that error 

has been committed to the prejudice of the State, and upon which it is 
important to the correct and uniform administration of the criminal 
law that the sup1·eme court shall decide, he may, by lodging the tran~ 
script in the clerk's office of the supreme court within sixty days after 
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the decision take the appeal ; but a judgment in favor of the defendant 
'tohich operdtes as a bar to a future prosecution of the offense shall not 
be reversed by the supreme court. 

Of cour e not, but that language which operates as a bar to 
a future prosecution of the offense is significant language. I 
do not know bow it has been construed by the supreme court 
of Arkansas, if it has been construed at all, but it is well used. 

1\Ir. BERRY. If the Senator from Wiscon in will permit me, 
I understand it applies where the party has been in jeopardy 
on a vali<l indictment. · 

:Mr. SPOONER. Certainly. 
1\Ir. BERRY. T!Je Supreme Court says that jeopardy at-

taches when the jury is sworn. 
Mr. SPOONER. Yes. 
1\Ir. BERRY. I think that is it. 
Mr. SPOONER. That is right. I will not read all of this 

report. When Senators talk about public opinion and about 
. everything being well enough as it has been for a hundred years, 

I simply call attention to the fact that _the people of many of 
the States have found it a nece ary reform in criminal pro
cedure to incorporate in their statutes provisions almost iden
tical with those that are proposed here as to the United States 
in certain cases. · 

CALIFORNIA.. 

An appeal may be taken by the peoJ!_le: (1) From an order setting 
aside the indictment or information; (~) from a judgment for the de
fendant on a demurrer to the indictment, accusation, or information; 
(3) from an order granting a new trial; (4) from an order arresting 
judgment, and (5) from an order made after judgment, a.trecting the 
substantial rights of the people. . 

The st..'ltute of the State of California goes much further 
than is propo ed by this bill, and further than I, for one, should 
be satisfied to go. 

Connecticut has broad provisions on the same subject. Idaho 
has a provision very much like the provision in this bill : 

An appeal may be taken by the State: (1) From a ju~gment for the 
defendant on a demurrer to the indictment or informati?n; .(2 ) from 
an order grantino- a new trial; (3) from an order arrestmg JUdgment. 
~d (4) fmm any order made after judgment a.trecting the substantial 
rights of the prosecution. · 

The Indiana provision is very much like this bill. 
Appeals to the supreme court mny be taken by the State in the fol

lowing chses, and n.o othE;r: (1) . Uf!O::J. a judgii?-ent for .the. defendant 
on quashing or settmg aside !ill mdict;ment or ?Uormation, (2) upon 
an order of the court arresting the JUdgment, (3) upon a question 
L·eserved by the State. 

That is their reform of the criminal procedure in respect to 
the matters which we are here c-:msidering. ln Iowa-

Either tl.!e defendant or the State may take an appeal .. But in ap
peals by t.he State the supreme court can not reverse the Judgment or 
mcdify it . o as to ~crease the punishment .. 

A limitation which would be entirely unsatisfactory in its 
scope to me. . 

Kansas has the same as Idaho. Kentucky bas a provision for 
appeal by the State in criminal cases. Mississippi has one 
which i very well drawn and quite as broad as that proposed 
here. 1\Iissouri has one--

An appeal is allowed to the State in any criminal prosecution when 
an indictment has been held insufficient on motion to quash, demurrer, 
or mot ion in a rrest. 

And so 1\Iontana bas one like the · one proposed here, and 
Nebra ka and Nevada. New York, a very progressive State-

Mr. RAYNER. Will the Senator allow me? 
The VICE-PRESIDEN'l'. Does .t!Je Senator from Wisconsin 

yield to the Senator from Maryland? 
l\fr. SPOONER. Certainly. 
Mr. RAYNER. If you will take the Nebraska or the Ne

vada law, I would be perfectly satisfied with it. Just look at 
the Nebraska and the Nevada laws. Both have the provision 
I have asked for in this amendment. 

Mr. SPOONER. I will get to the provision the Senator 
asks for, which I do not think ought to be in the bill. . 

Mr. RAYNER. Yes, but I want to call the attention of the 
Senator when he is citing Nebraska and Nevada as having 
laws of' this sort to the fact that Nebra ka and Nevada have 
qualified them ~ith provisions substantia!ly similar to the 
amendment I have offered. 

l\fr. SPOO ~ER . With respect to future operation. That is 
true. · They provide, in Nevada, that it hall not operate to 
affect a judgment in favor of the defendant. 

l\Ir. RAYNER. Look at Nebraska. 
Mr. SPOONER. It is too long. I will not take time to read it. 
In New York the provision i : 
An appeal to the supreme court may be taken by the people in the 

following cases and no other: (1) pon a judgment for the defendant, 
on a demurrer to . the indictment, and (2) upon an order of the court 
arresting the judgment. 

The last is the only item in the bill which has given me any 
trouble. They have it in several of the States. I might take 

the time further. They have it in North Dakota. North Caro
lina has a provision including arrest of judgment and every
thing else, as I now recall it, in this bill. Oregon has one 
which extends also to motions granted arresting the judgment. 
In Tennes ee either party may appeal. South Carolina pro
vides: 

The State may appeal from ~ judgment granting a motion to quash 
an indictment. 

In Utah an appeal may be taken by the State. In Wisconsin 
we do not allow appeals in criminal case . 

Mr. President, that is a pretty fair indication as to what the 
p ople of many of the States have in the tide of time found to 
be necessary by way of reforming the criminal procedm·e. Of 
cour e it needs no argument to how that. what is due to the 
great body of people, represented by the Government in the c 
cases in the States is due to the great body of the people of the 
United States repre ented by the Government in its pro. ecutions . 

'.rhe amendment propo ed by the Senator from Maryland [1\Ir. 
RAYNER], as I under tand it, i an absolute change in t!Je law. 
It. chano-es the rule as to jeopardy. The Senator said after a 
man had been once h·ied be did not want him tried again, jeop
ardy or no jeopardy. That is going very much further than the 
States have gone and very much further, so far as I remember, 
than anyo"ne here has proposed to go. 

The Supreme Court of the United StateN, in the case to which 
the Senator from Minnesota ~ailed attention, made a very· inter
e..ting decision on the que tion of jeopardy. They overruled the 
English rule as laid down in the books which we who have prac
ticed the criminal law have be-en accustomed to take as stand
ard. The court in its unanimous opinion says: 

In Eno-land ·an acquittal upon an indictment so defective that if it 
had been" objected to at the trial or by motion in arrest of judgment or 
bv writ of error it would not have supported any conviction or sen· 
tence has generally been considered as insufficient to support a ple.!l 
of former acquittal. (2 Hale1 P. C., 248, 394; 2 Hawk., P. C., c. 3;:,, 
sec. 8 ; 1 Stark. Crim. Pl. t2d ed), ~20 ;. 1 Chit. Crim. Law, 458; 
Archb. Crim. Pl. & Ev. (19th ed.), 143; 1 Russell on Crimes (6th ed.), 
4 '.) And the general tendency of opinion in this country has .been to 
the same eff'ect. (3 Greenl. Ev., sec. 35; 1 Bishop's Crim. Law, sec. 
1021, and cases there cited.) 

The court deals with that rule and is not satisfied that it was 
well sustained by the English n.1;1thorities. I will not take the 
time to go into it. But they cite as the leading American ca e 
on the subject, which they adopt, the case of The People v . Bar
rett (1 Johns, N. Y.). They a1 o cite with approval the case 
of The Commonwealt_h v." Purchase (2 Pick.), in which Chief 
Justice Parker delivered the opinion of t!Je court. I will not 
take time to read it. They cite the l\Ias achusetts statute--

lUI'. RAYNER. I· should like to ask the Senator from Wis
consin a question. 

The VICE-PRESIDENT. Doe" the Senator from Wi consin 
yield to the Senator from Maryland? 

Mr. SPOONER. Certainly. 
~Ir. RAYNER. Why does he object to this amendment? If 

it is surplusage, it certainly is not objectionable. If the sub
stance of the amendment is already in the bill, that is no objec
tion to it. Why object to it when, with re pect to the District 
of Columbia, Congress has passed a law identical, word for 
word, with the language of this amendment: 

P1·ovided, That if on such appeal. it shall I?e found tp..at. there was 
en·or in the rulings of ihe court dunng the trial, a verdict m favor of 
the defendant shall not be. set aside. 

If it is good in the District of Columbia, why is it not good all 
·over the United States? What is the objection to it? 

Mr. SPOONER. Has it ever been pas~ed upon by the Su
preme ourt? 

Mr. RAYNER. I am sati~fied the Senator from ·wisconsin 
would not claim that this amendment is unconstitutional. 

Mr. SPOONER. Which amendment? 
Mr. RAYNER. The one I have offered and the one I have 

just read. · 
Mr. SPOONER. I think the one the Senator has just read, 

unless the Supreme Court has passed upon it, about which I do 
not know, would very likely be held by the Supreme Court to be 
callino- upon them to exercise no judicial function. In other 
words~ as presenting to the court and inviting deoision by the 
court upon a purely moot question ; and I am inclined to think 
that under the doctrine laid down by the Supreme Court in the 
case of. Gordon, in which the opinion was by Taney, C. J., who 
died before it was announced, and which the court adopted 
(I do not remember the volume), and. in the decision made 
by the court affirming Ex parte Sanborn afterwards, and 
numerous other case , the Supreme Court of the United States 
would say that ·it is a purely moot question. 

Mr. RAYNER. Will -the Senator allow me? 
Mr. SPOONER. Certainly. 
Mr. RAYNER. Suppose they did say that? No one would 
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be burt by it. Then they would determine whether or not the 
prisoner bad been in jeopardy. This measure, I understand, 
was considered by some of the ablest lawyers in both the Senate 
and the House, and if the Senator from Wisconsin will permit 
me, it does not, as I am try.ing to show, undertake to define 
what jeopnrdy is. 

Mr. SPOONER. No; and that is one-
:Mr. RAYNER. Just a moment. 
Mr. SPOONER. Let me have the amendment. 
Mr. RAYNEH. It does not undertake to define what jeopardy 

is or is not, because, as I tried to show, there are a number of 
cases that might not be legal jeopardy. The amendment does 
not involve tbe plea of autrefois convict or auh·efois acquit. 

Mr. SPOONER. No. . 
Mr. RAYNER. It simply says that if a man has been in

dicted once and tried, he shall not be tried again. It is entirely 
outside the question of jeopardy. If the Supreme Court pro
nounces it unconstitutional, then it certainly does not burt 
anybody; and if it is all right, it may be necessary; and if it 
is mere surplusage, it can not hurt anybody. · 

I have not beard from the Senator from Pennsylvania [l\Ir. 
KNox] or the Senator from Wisconsin [Mr. SPooNER] or the 
Senator from Minnesota [l\Ir. NELSON] in all this argument a 
single objection to the amendment that I have offered. 

1\fr. SPOONER. I have this objection to the amendment 
which the Senator has offered: If it means anything it means 
too much. 

Mr. RAYNER. That is an objection--
:Mr. SPOONER. If it does not mean anything, it is not very 

dignified or wise legislation to incorporate· in an important act 
of Qongress. 

Mr. RAYNER. I will modify it in any way the Senator can 
suggest to give it additional dignity. . 

Mr. SPOONER. I am not speaking of its apparel. I am 
speaking of the substance. It is the body that ought not to 
be projected here. It is not the clothing. There is nothing that 
can interfere with jeopardy--

1\Ir. NEWLANDS. fr. President--
The VICE-PRESIDENT. Does the Senator from Wisconsin 

yield to the Senator from Nevada? 
l\lr. SPOONER. Certainly. 
Mr. NEWLANDS. I will ask the Senator from Wisconsin 

whether the chief purpose- of this proposed act is not so much to 
secure the convic;tion of a defendant as to secure uniformity of 
construction as to the validity of statutes of Congress. Assum
ing that the amendment proposed by the Senator from Mary
land does present simply a moot question, I will ask him 
whether he can not suggest some method by which the decision 
of the Supreme CoUl·t can be obtained upon these questions 
without tying up the defendant and subjecting him to all the 
law's delays resulting from tedious appeals? 

Mr. SPOONER. I think there was great merit in the 
amendment offered by the Senator from Nevada [Mr. NEw
LANDS], which was voted down by substituting for it the Peter 
amendment. 
· :Mr. NEWLil~S. But that simply released the defendant 
on his own recognizance. 

Mr. SPOONER. Yes. 
1\fr. NEWLAl\'DS. And pending the appeal he would be 

under constant anxiety with reference to the result of a case 
which might take months and possibly years to determine. It 
seems to me the humanity of the law requires that the de
fendant should not only not be put in jeopardy twice, but that 
be should have a speedy trial. He should not be kept hanging 
by the eyelids while the e legal questions are being determined. 

1\lr. SPOONER. He can not be put in jeopardy twice. Such 
"anxiety" can not well be avoided in all cases. A defendant 
against public justice has no right to be protected against this 
anxiety. 

Mr. NEWLANDS. He can not be. 
Mr. SPOONER. No. 
l\lr. NEWLAl"\"'DS. I understand that; but I understand the 

purpose of the law also is to give, and that the humanity of the 
law demands that there shall be given, a speedy determination 
and out of that humanity thus far appeals ha-\e not been given 
in criminal cases as against the defendant. Nor did appeals ex
ist at the common law, as I understand. 

Now we propose to change all that, and the change necessa
rily keeps the defendant hanging by the eyelids for months and 
possibly years awaiting the determination of the court. It 
seems to me that if the purpose is simply to obtain uniform con
struction by tlle courts as to the constitutionality or validity of 
the acts we ought to find some means of doing it without tying 
up the defendant for an interminable time. · ' 

Mr. SPOONER. The method here proposed is the one adopted 
in a good many of the States. 

Mr. 1\TEWLANDS. I am not informed as to that. The Sen
ator from Maryland referred to a number of States where the 
decision on appeal did not affect the defendant, where a judg
ment or a verdict releasing the defendant was not set aside upon 
a decision by the appellate tl'ibunal unfavorable to him upon 
points of law. 

Mr. RAYNER. There are t\venty-tbree States which have de
clined to adopt it, and of those that have adopted it, half · a 
dozen have put in the re ervation, among them the State of the 
Senator from ·Nevada. So the large majority of the States 
either have not adopted this legislation, or they have put an 
amendment in it making it perfectly harmless, the way I have 
proposed to do here. I have not yet heard the .slightest argu
ment whatever on this floor against it-not a word. 

l\lr. SPOONER. I should like to have the Senator from 
:Maryland point out to me what there is in this bill that can in
volve double jeopardy. 

:Mr. RAYNER. I do not know whether or not the Senator 
heard me when I discussed this question for about an hour. 

.l\Ir. SPOONER. I heard the Senator, but--
1\Ir. RAYNER. I am sorry. I did my best to make myself 

understood. 
·l\Ir. SPOONER. Th~ Senator always does well. 
l\lr. RAYNER. I know. The Senator himself does well 

sometimes, too. I do not think be is doing quite as well on this 
matter as I have .beard him do before. 

l\fr. SPOO:NER. I do not think the Senator ever thinks I do 
well when I disagree with him. 

l\fr, RAYNER. I think the Senator is doing as well as any
one else C"ould. I think be is handling a bad case in the best 
possible way. 

I admitted that there was no jeopardy in the cases I re
fen·ed to. I have no right to define jeopardy. What right have 
we here to define jeopardy? We all have to agree upon the 
proposition that Congress can not define jeopardy. The Su
preme Court must define it. 

Mr. SPOONER. Ye3. 
l\lr. RAYNEH. I gave three in tances, and there was no 

answer on the floor, although I asked for an answer, where a 
man was not in · legal jeopardy but where he had' been tri~d. 
A man may be tried without being put in legal jeopardy. 

1\fr. SPOONER. Yes. 
l\fr. RAYNER. And I wanted the amendment to cover those 

cases. '.rhere is no use of my repeating. the cases. One of them 
was where the court mere motu had decided the law to be un
constitutional. Second, where the court had lleld that the law 
under which the prisoner was being tried bad been repealed. 
Third, on a demill·rer or a motion ne recipiatur to a plea of limi
tations, unless you put this amendment iil the defendant can be 
tried again. 

Mr. SPOONER. fie can not if be has been in jeopardy. 
l\lr. RAYNER. 'l'be Supreme Court will say be has not been 

in legal jeopardy. I do ·not want that man tried again whether 
he bas been in legal jeopardy or not. 

Mr. SPOONER. I am glad the Senator puts it that way. 
1\fr. RAYNER. I put it that way before. 
Mr. SPOONER. I was so unhappy as not to understand the 

Senator fully, although I think he did put it that way before. 
There are a vast number of cases in which if a man has been 
once tried and the court finds that he was not, for some rea~on, 
in legal jeopardy and that therefore under the Constitution of 
the United States he may be lawfully tried again, justice to the 
people., justice to decency, justice to the Government require 
that he shall be tried again. 

1\lr. RAYNER rose. 
l\lr. SPOONER. The Senator will permit me. 
1\.lr. RAYNER. Oh, yes; I will not interrupt you. 
l\!r. SPOONER. Permit me. Take a case of piracy. Take 

a case of treason. Take the infamous case of rape. Take some 
cases of murder, cowardly, merciless, brutal as the human mind 
can conceive of, and on appeal to the Supreme Court of the 
United States the case is reversed, under a decision by the court 
that the defendant has not been in legal jeopardy. Why should 
be not be tried again? 

Mr. RAYNER. I will answer that question. . 
Mr. President, that would be a complete answer to every ob

jection that has been made to this proposed law, if the Senator 
did not forget to state that this amendment requires that there 
shall be a verdict for the defendant. This amendment says 
that in every case where there has been a verdict and a judg
ment for the defendant he shall not be tried again . . 

Mr. SPOONER. 1\Ir. President--
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1\lr. RAY"NER. One moment. I do not ay that wherever a 
defendant is tried be shall not be tried again, for every one of 
us knows that where there is a motion in arrest of judgment 
he is always tried again, either on the same indictment or on 
anotller indictment. But I say wllere the defendant is ac
quitted, where there is a verdict of not guilty, where there is 
a judgment on it, that lle shall go without day and be discllarged, 
I do not care how great the crime, because the greatness of the 
crime ne\er changes the principle, I say that man ought not to 
be tried again. 

1\lr. SPOONER. There is nothing in this bill tllat 1·eacltes a 
,;erclict ot not guilty. There is nothing that touches that 
subject in any way on earth except one provision, and that is 
tile motion made by the defendant himself wllere lle lias been 
found guilty, of course, to arrest the judgment. 

1\lr. RAYNER. Let us see if the Senator i correct. Let us 
see if be is not mi taken about tllat. Will tile Senator let me 
bnye that report? Let me ask tlle Senator, because we want 
enlightenment on this subject. I ba\e no feeling about it--

1\Ir. SPOONER. Nor I. 
l\fr. RAYNER. Not tile sligllte t. It is a que tion of law. 
1\lr. SPOONER. Nobody can baye any feeling about it. 
l\Ir. RAYNER. I am perfectly "'illing to Yote for a law that 

will <>'i>e the Sutlreme Court of the United States the right to 
decide the e questions if you do not apply it to pending cases. 
I am perfectly willing to Yote for a bill to giye the Supreme 
Court tlle right to determine the constitutionality or the un
con titutionality of a law and to decide any point wllate\ei' of 
law or pra ·tice. I am perfectly willing to do that, when you snT"e 
a man who has been tried from being tried a<>'ain. 

Now suppo!::e the case I ga\e you this morning. At tlle end 
of tlle case, after the testimony i in, the court quashes the 
indictment upon the ground of its unconstitutionality. The 
court does it itself. 

l\Ir. PAT'I'ERSON. That does not apply. 
l\Ir. RAYNER. I beg your pardon. It does apply. I will 

. how the Senator from Colorado that it applies to it, un!ess 
I misconceiYe the language of it. "From the decision or 
judgment qua bing or setting aside an indictment." That doe 
not dly tllat the pri oner must file that motion. There is not 
a word in it about the defendant filing a motion. Can not tlle 
court rendel" a decision or judgment or set a ide the indictment 
of it m,·n motion? It bas done so oYer and o\er again in our 
State. I should like the Senator' · opinion upon that point. 

.Mr. SPOONER. Is thnt jeopardy? 
Mr. RAYNER. I say that is not jeopardy, and that tlle man 

ougllt ne,·er to be tried again. That is just tile di\i ion between 
u . 'l'be man ought ne\er to be tried after gi-ring his testi
mony in that case. 

Mr. SPOONER. As far as I am c"Oncerned I am not willing 
to lay down any rule of that kind in this country--

l\Ir. R..::\.YNER. Then that is all right. 
l\Ir. POONER. That no matter what the offen e may be, . 

no matter how yitally the public interest is involT"ed in the ad
mini ~ tra tion of justice, in such a case where the Supreme Court 
find tllat there has been no jeopardy we shall declare by law 
that til defendant sllall not be again tried. 

Mr. RAYNER. If ·the Senator from Wisconsin will permit 
another interruption doe be think the judg.t;nent shoul.d be re
\er. ed after tile man has been· arraigned, after he has plead to 
the indictment, after he has employed counsel and the testi
mony for tile pro ecution · bas gone in and his own testimony 
bas gone in, so that the prosecution knows exactly what his 
case is? He is perfectly willing to go before the jury and take 
tile clumces of con\iction or acquittal. It is not his fault. The 
·court step·' in and holds the law unconstitutional. The Senator 
thinks tllat a man ought to be tried o\er and O\er again, if 
the Supreme Court should reverse the judgment of the court 
below? 

Mr. SPOONER. Yes; he may be tried o-rer again. 
1\lr. RAYNER. Of course. Does tile Senator think lle ought 

to be tried o\e.r? 
Mr. SPOONER. Yes; in many cases. 
1\fr. RAYNER. I say ne\er, neyer. Not as long as there is 

any pirit of liberty in the land will I e-rer vote for anything 
of that sort. Tile prosecution knows eYery word of that man's 
te timony. 

Mr. SPOONER. I see no good reason and tlle framers of the 
Constitution saw no good reason for it; there was not incor
porated in the Constitution such a provision as the Senator 
contends for. What was placed in the Constitution was that 
no man for the same offense shall be twice put in jeopardy 
of life or limb. That is the constitutional rule. That is the 
rule under which we ha\e administered the Government e-rer 

since it was ordained. The Senator from .Maryland is not con
tent with that rule, but he insists that independent of it, in all 
cases where a man has been h·ied eyen on lli own motion and 
judgment or -rerdict ot guilty has been arrested--

1\Ir. RAYXER. No; not arrested. 
l\Ir. SPOONER. Yes; arrested. 
1\Ir. RAYNER. Not arrested. 
Mr. SPOONER. All this bill doe --
Tile VICE-PRESIDENT. Does the Senator from Wiscon in 

yield further to the Senator from l\Iaryland? 
l\Ir. RPOONER. Ye. 
l\Ir. RAYNER. I beg the Senator's pardon. I am not refer

ring to arre.st of judgment. ·when the judgment is arre ted a 
man is always h·ied o-rer. He can be tried under the old indict
ment or a new indictment. I am asking the Senator for infor
mation. I say that the man ougllt not to be tried again. The 
Senator from Wisconsin says that tlle man ougllt to be trieu 
again. If he OU<>'llt to be tried again, then the amendment 
ougllt to be defeated, and if he ought not to be tried again, tlle 
amendment t:Jugllt to be adopted. 

Let me a ·k the Senator this question : That man practically 
outside of this proposed law can not be .tried again. Yon 
cnn not try a man O>er again for the simple reason that he 
"·ould go before the ame judge, in tlle rupe jurisdiction, and 
the judge has already decided tlle law to be uncon titutional. 
l'ractically it is impo sible now to try that man o-rer aO'ain, but 
by pas ing tlli law you giye the court the right to try him over 
agnin. -

~\Ir. SPOONER. If tlle coui·t below llad lleld the law uncon
stitutionnl and the Supreme Court had held the law con titu
tionnl. I suppo e tile ni i priu judge would probably .by the 
time the en e got back .there lla-re changed his mind. 

l\It·. RAYXER. But the Senator ·forgets tbat tlle Supreme 
Court ha · no power under existing law to pronounce the law 
constitutional. because you haYe no right of appeal. This law 
steps in for the first time and gi-re a right of appeal. If I 
can only impress that upon the mind of the Senator it may be 
tllat lle will change his ·dew. 

lir. SPOOXER. That is perfectly understood, and that i one 
of tbe objects of this proposed law. 

:\Ir. HAYNER. It opens tlle case against him. 
:\Ir. SPOONER. Tile question is vrhe.ther it ubject a man 

under an~ nspect of it to tile danger of double jeopardy. 
::\Ir. RAYNER. Doe it not do it in that case practi ally? 
Mr. SPOONER. The Senator says lle does not care whetller 

it i o. double jeopardy or not. Even if a man under the Con ti
tution mny properly and lawfully be put on trial again. if lle 
has been tried once, e-ren though it ''ere a mistrial, if he bad 
been for a moment in jeopardy, he insists that we shall pro-ride 
by law, nG matter wllat the ca e may be, that be hall not be 
tried again; that be shall go acquit. 

1\Ir. RAYNER. That when he lias been acquitted lle sllall 
stay acquitted. I do not belie-re in a man being acquitted and 
aftenYards being con-ricted. If acquitted once he ought to be 
acquitted forever. 

l\Ir. SPOONER. The Senator is arguing . for a mucll larO'er 
rule tllan the committee bas reported, and a larger inno\ation. 

l\Ir. President, the case of The United States 'll . Ball is a very 
inte1:e ting case, a I wa saying, in o-rerruling the Englisll doc
trine. I will state it ·again fo1; the moment, for it goes to thi 
question of jeopardy. It would not co\er all snell case . It wa · 
a ca e wllere tllere were two brother Ball, and another mnn. 
wllo were indicted for murder. One was acquitted. 'I'be otller 
two were convicted. They appealed to tile Supreme Court 
of tlle United State , and the Supreme Court reYersed the con
T"iction UllOn the ground that the indictment was bad. A new 
indictment was found, which included the 'man who ·was acquit
ted. He plead former acquittal, and the court below oYerruled 
his plea. The Supreme Court su tained it, and said thnt lle 
could not be again put upon trial. 

l\1r. RAYNER. I know tile case. 
l\Ir. SPOONER. Tile court said: 
As to the defendant, who had been acquitted by the vet·dict duly 

retumed and received. the court could take no other action than to 
order his discharge. The Yerdict of acquittal was final and could not 
be reviewed, on euor or otherwise, without putting him twice in 
jeopardy and thereby violating the Constitution. However it may be 
in England, in this country a verdict of acquittal, although not followed 
by any ju~ment, is a bar to a subsequent prosecution fot· tbe same 
offense. ( u. S. ·v. Ball, 163 U. S., 671.) . 

That is wllere the indictment was bad. 
l\Ir. President, I . do not intend to take further time. The 

matter bas been thoroughly argued. I am content to leaye it, 
under tile bill, if it shall become a law, to tile Supreme Court 
of the United States. It is their function to determine wllnt 
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is jeopardy. It is their function to protect the citizens of the 
United States against any inYa ion of the constitutional guar
anty as to double jeopardy. I think we cnn rely upon the court 
to protect as far as the Con titution requires it all defendants, 
without supplementing the Constitution by the Senator's amend
ment to this bill. 

1\Ir. CLARKE of Arkan as obtained tlle floor. 
Mr. CULLO~I. 1\Ir. President--
The PRESIDIKG OFFICER (Mr. KEAN in the chair). Does 

the Senator from Arkansas yield to tlle Senator from Illinois? 
~lr. CLARKE of A.rkan as. Certainly. 
1\lr. CULLO~l. If the Senator from Arkansas '\\ould prefer 

to go on to-morro"·· I desire to moye an executiye session. 
1\lr. CLARKE of Arkansas. Very well. 
1\lr. NELSON. Before the motion is put, I should like to 

make a statement. I desire to state that I shall moYe to take 
up tllis bill for consideration at the earliest practicable moment 
to-morrow morning after the routine morning business, not to 
interfere. tioweyer, with appropriation bills. 

1\Ir. LODGE. I gave notice yesterday tllat I '\\Ould call up 
the Philippine bank bill. Of course, if the pending bill is not 
to be disposed of, there will be no chance to have anything else 
done. I feel bound now to give notice that I shall try to call 
up the Philippine bank bill and dispose of it at the earliest pos
sible moment. 

l\1r. CULLOl\1. I '\\ill state in addition to that that there is 
a very important appropriation bill ready to be taken up to
morro'\\. 

1\lr. HEYBURN. I move that all the amendments to the 
pending bill submitted to-day be printed. 

The motion was agreed ·to. 

ELIZABETH H. RICE. 

Mr. LODGE. I ask that the Senate proceed to the considera
tion of the bill (S. 6731) granting a pension to Elizabeth Hunt
ington Rice. 

There being no objection, the Senate, as in Committee of tlle 
Whole, proceeded to consider the bill, which had been reported 
from tlle Committee on Pensions with an amendment, to sh'ike 
out all after the enacting clause and insert: 

That the Secr~tary of the Interior be, and he ls hereby, authot·ized 
nnd dh·ected to place on the pension roll, subject to the provisions nnd 
limitations of the pension laws, the name of Elizabeth H. Rice, widow 
of Edmund Rice, late colonel Nineteenth Regiment United States In
fantry, and brigadier-general, United States Army, retired, and pay 
bee a pension at the rate of $50 pet· month in lieu of that she is now 
receiving. 

The amendment was agreed to. 
The bill was reported to the Senate as amended, and the 

amendment was concurred in. 
The bill was ordered to be engrossed for a third reading, read 

the third time, and passed. 
Tile title was amended so as to read: "A bill granting an in

crea e of pension to Elizabeth B. Rice." 

EXECUTIYE SESSION. 

Mr. CULLOl\1. I move that the Senate proceed to the con
sideration of executive business. 

The motion was agreed to ; ·. and the Senate proceeded to the 
consideration of executive business. After ten minutes spent .in 
executive session· the doors were reopened, and .(at 5 o'clock 
p. m.) the Senate adjourned until t~-morrow, Wednesday, Feb
ruary 13, 1907, at 12 o'clock meridian. 

NOMINATIONS. 

Execldive nomina.tions. 1·eceived by the Senate February 12, 1901. 

SURVEYOR-GENERAL. 

~Iatthew Kyle, of Nevada, to be surveyor-general of Nevada, 
to take effect February 26, 1907, at the expiration of his term. 
(Reappointment.) 

REGISTER OF LAND OFFICE. 

John W. Price, of Casper, Wyo., to be register of the land 
office at Douglas, Wyo., vice Albert D. Chamberlin, resigned. 

RECEIVER OF PUBLIC MO ~EYS. 

Samuel Slaymaker, of Douglas, Wyo., to be receiver of public 
moneys at Douglas, Wyo., vice l\1erris C. Barrow, removed. 

POSTMASTER. 
SOUTH DAKOTA.. 

Willis H. Bonham to be IJOstmaster at Deadwood, in the 
county of Lawrence and State of South Dakota, in place of 
Willis H. Bonham. Incumbent's commission expired December 
20-, 1DOG. 

CONFIR:\IATIONS; 

E.recutivo nominations confirmed by tlfe Senate F'ebnta1'1J ·12, 
1901. 

PROMOTIONS IN THE NAVY. 

Passed .Asst. Surg. Henry E. Odell to be a surgeon in the Navy 
from the Gth day of September, 1006. 

Asst. Surg. Robert H. Michels to be a pa sed assistant sur
geon in the ·Navy from the 8th day of October, 1906, upon the 
completion of tllree years' senice in his present grade. 

RECEIVER OF PUBLIC MONEYS. 
Samuel Slaymaker to be receiver of public money at Douglas, 

Wyo. 
U ~mn STATES ATTORNEY. 

Charles· ,V. Hoitt, of Kew Hampshire, to be United States at
torney for the district of New Hampshire. 

REGISTER OF THE LAND OFFICE. 
J. W. Price to be register of the land office at Douglas, Wyo. 

POSTMASTERS. 
CALIFORXIA. 

Tllomas E. Byrnes to be postmaster at San Mateo, in the 
county of San 1\lateo and State of California. 

Felix . L. Grauss to be postmaster at Calistoga, in the county 
of Napa and State of California. 

Eri Huggins to be postmaster at Fort Bmgg, in the county of 
Mendocino and State of California. 

f. l\l. Scoon to be postmaster at Rocklin, in tlle county of 
Placer and State of California. 

Renaldo E. Taylor to be postmaster at Gridley, in the county 
of Butte and State of California. 

William L. Williams to be postmaster at 1\ladera, in the 
county of !\ladera and State of California. 

ILLI.:\OIS. 

Edward E. Gott to be postmaster at Norris City, in the county 
of White and State of Illinois. 

Clark J. 1\Icl\lanis to be postmaster at Princeton, in the county 
of Bureau and State of Illinois. · 

Frank G. Robinson to be postmaster at El.Paso, in the county 
of Woodford and State of Illinois. · 

Otis E. Stumpf to be postm,aster at Findlay, in the county of 
Shelby and State of Illinois. 

Thomas H. White to be postmaster at Kational Stock Yards, 
in the county of St. Clai-r and State of Illinois. 

IXDIAXA. 

Jo eph C. Andrew to be p_ostmaster at Redkey, in the county of 
Jay and State of Indiana. 

Cash l\I. Graham to be postmaster · at South Whitley, in the 
county of Whitley and State of Indiana .. 

KEXTUCKY. 

l\Iarcus L. Kincheloe to be postmaster at Hardinsburg, in tile 
county of Breckinridge and State of Kentucky. 

MARYLA..."'ID. 

George C. Riggin to be po · tmaster at Crisfield, in the connty 
of Somerset and State of Maryland. 

MICHIGA.K. 

Earl B. Hammond to be postmaster at Vermontville, in the 
county of Eaton arid State of Michigan. 

Newton E. 'l'ower to be postmaster at Union City, in the 
county of Branch and State of Michigan. 

1\IIXXESOTA.. 

Andrew J. Davis to be postmaster at South St. Paul, in the 
cotmty of Dakota and State of Minnesota. 

liii$SOUTII. 

Troy L. Crane to be postmaster at Lees Summit, in the county 
of Jackson and State of Missouri. 

Jerome W. Jones to be postmaster at Brookfield, in the county 
of Linn and State of Missouri. 

NEW YORK. 
John R. Costello to be postmaster at Chittenango, in the 

county of Madison and State of New York. 
George H. Keeler to be postmaster at Hammondsport, in the 

county of Steuben and State of New York. 
Fred O'Neil to be postmaster at 1\falone, in the county of 

Franklin and State of New :York. 
William J. H. Parker to be postmaster at Moravia, in the 

county of Cayuga and State of New York. 
John 0. Thibault to be postmaster at Clayton, in the county of 

Jefferson and State of New York. 
James A. Wilson to be postmaster at Sacket Harbor, _in the 

county of Jefferson and State of New York. 
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OlliO. 

J. A. Donnelly to be postmaster at New Lex ington, in the 
county of Perry and State of Ohio. 

James A. Do"·ns to be postmaster at Scio, in the county of 
Harrison and State of Ohio. 

Homer S. Kent to be postmaster at Chagrin Falls, in the 
county of Cuyahoga and State of Ohio. 

Charles T . La. .Cost to be postmaster at Bryan, in the county 
of Williams and State of Ohio. 

WISCO~SIN. 

George H. Dodge to be postmastei· at Arcadia, in the county 
of Trempealeau and State of Wisconsin. 

Frank H. l\Ia.rsha1l to be· postmaster at Kilbourn, in the 
county of Columbia. a.nd State of Wisconsin. . 

Albert H . Tarnutzer to be postmaster at Prairie du Sac, in the 
county of Sauk and State of Wisconsin. 

Ea.rl S. Welch to be postmaster at Eau Claire, in the county 
of ~au Claire and State o~ Wisconsin. 

HOUSE OF REPRESENTATIVES. 

TUESDAY, Feb'ruary 1~, 1907. 
The Hou e met at 12 o'clock noon. 
The Chaplain, Rev. HENRY N. COUDEN, D. D., offered the fol

lowing prayer: · 
We thank Thee, our Father in heaven, that our Republic holds 

in grateful memory all who have contributed to its life and per
petuity especially that host of illustrious men "who have 
breath d their spirits into its institutions" and made it great 
and gloriou ; that to-day the hearts of eighty millions will beat 
with patriotic pride and take the mune of Abraham Lincoln 
upon reverent lips and vie with each other in telling the story 
of his marvelous life and achievements. Out of obscurity Thou 
didst lead .him to be the savior of his people. "With malice 
toward none and charity for all " he died a martyr to liberty 
and freedom. God grant that we may keep his memory sacred 
to our heart and honor ourselves by following his example in 
American citizenship. In the spirit of the Lord J esus Christ, 
Amen. 

The Journal of the proceedings of yesterday was read and 
approved. 

JAPANESE SCHOOLS. 
1\fr. GILBERT. 1\fr. Speaker, I ask unanimous consent to ex

tend in the RECORD some rema.rks upon the Japanese schools. 
The SPEAKER. The gentleman from Kentucky asks unani

mous consent to extend remarks in tbe RECORD upon the subject 
indicated. Is there objection? 

There was no objection. 
UNITED STATES JUDGE NORTHERN JUDICIAL DISTRICT OF ALABAMA. 

l\fr. CLAYTON. 1\Ir. Speaker, I ask unanimous consent for 
the present consideration of the bill (H. R. 24887) providing 
for a United States judge for the northern district of Alabama. 

The Clerk rea.d tile bill, as follows : 
Be it enacted, etc., That the President of the United States, by and 

with the advice and consent of the Senate, shall appoint a district 
judge for the northern judicinl district of Alabama, who shall possess 
and exercise all the powers conferred by existing law upon tile judges 
of the district courts of the United States, and who shall possess the 
same powers and perform the same duties within the said northern 
judicial district of Alabama as are now possessed by and performed 
by the district judge of the United States in any df the judicial dis
tl"icts established by law, and he shall receive the same compensation 
now or hereafter prescribed by law in respect to other distl·ict judges 
of the United States: And pro"t'ided, That the judge appointed under 
this act shall reside at Birmingham, in said district. 

Mr. CLAYTON. Mr. Speaker, I offer · the following amend
ment. 

The Clerk rea.d as follows : 
On page 2, line 2, after the words "provided, That," insert the words 

"after appointment." 
The amendment was agreed to. 
The bill was ordered to be engrossed and read a third time, 

was read the third time, and passed. 
:Mr. L.AY'l'ON. I move that tile title be amended by insert

ing, after the word "northern," the word "judicial." 
The amendment wa.s agreed to. 
On motion of Mr. CLAYTON, a motion to reconsider the vote 

by which the bill wa.s passed was laid on the table. 
Mr. CLAYTON. Mr. Speaker, .I thank the House for the 

action just taken. This bill presents a most meritorious case. 
The facts a.re stated in the report, which I prepared and pre
sented. I here insert it in the RECORD. It is as follows : 

The Committee on the Judiciary, to whom was referred the bill 
(H. R. 24887) providing for · a United States judge for the northern 
judicial district of Alabama., having had the same under consideration, 
report it back with the recommendation that the bill do pass. 

At present there is only one judge foJ; both the northern and middle 
judicial districts of Alabama, an<l he resides at Montgomet-y, in the 
middle dish·ict. 

It is impossible for one judo-e to do the work of both districts. 
The terms of the circuit and district courts in the northern dish·ict 

of Alabama are held as follows : 
Huntsville: April and Octobet' ; duration of tct·m, two months. 
Anniston: May and November; duration of term, two months. 
Tuscaloosa: January and June; duration of term, three weeks. 
Birmingham : March and September; dm·ation of term, six ·months. 
Total, about eleven months. 
In the middle district circuit and district courts are held at 1\font· 

gomery in accordance with the speeial statute in May and December, 
and tbe session of the district court is also held there the first Monday 
in each month. Beside . special terms of the courts have been held 
there at different intervals from time to time. The minimum require
ment for holding the district and circuit courts by the present judge in 
the northern and middle judicial districts aggregates about thirteen 
months in each year. In the southern district, where there is a judge 
residing at Mobile, court is in session about five months in each year. 
In addition to the terms of the cout·t there the ju.dge has much work 
to do in chambers at all times, as there is a very considerable admi
ralty business done at that port. Besides, this judge holds court twice 
a year at Selma., Ala., in his district. and is frequently called to serve 
on the circuit court of appeals at New Orlcaru;. All his time is now 
occupied. 

Circuit Judjrre Shelby bas held the circuit court at Huntsville since 
May, 1005. udge Boarman, of Louisiana, held the di trict court" 
there last year. Judge Toulmin, of the southern district, has held all 
the terms of court at Anniston. The judge of the northern and middle 
district, Judge Jones, held the court at Tuscaloosa in May, 1906. The 
business at Huntsville, Tuscaloosa. and Anniston is fairly well up to 
date. 

l~'or many years district judges from neighboring States have been 
called in to assist in the northern district of Alabama, but such assist
ance as these judges have been able to give has not lleen sufficient to 
dispose of the business or to relieve the congested condition of the 
dockets. · 

At . Birmingham the business of the United States courts is about 
three years behind. There are about 300 civil cases on the docket · 
there. It takes nearly three years to get a civil case to trial at 
Birmingham. That city is the center of large coal-mining, ir"on
mining, and manufacturing industries. The commerce and tonnage 
there is greater than at any other point in the entire South. There 
are fom·teen railroads and .two more are being built. !any civil suits 
ru·e brought there against foreign corporations, and these suits ar~, 
at the instance of the attorneys for these corporations, gener·ally re
moved to the Federal courts. 

At the last session of Cc-ngre s an act was passed requit·ing the 
court at Birmingham to be held six months in each year. It has been 
impossible for the present judge to strictly comply with this law. and 
it is obvious that this act has not afforded the desu."ed relief. During 
th·~ year ending June 30, 1906. cil·cuit and district com·ts were held at 
the different places in the northern district as follows : 
Huntsville: Days. 

By Circuit Judge Shelby----------------------------- 21 
By Judge Boarman, of Louisiana_____________________ 55 

Anniston: Judge Toulm.in, of southern district of Alabama ______ _ 
Birmingham: Judge Jones _____________________ __ _________________ 65 

Judge Toulmin------------------------------------~- 27 

Tuscaloosa: Judge Jones-------------------------------------

76 
25 

!)2 
1 

Total------------------------------------------------ 200 
It is understood, of com·se, that this shows only a fraction of the 

work performed by the present judge. It is an ascertained fact that 
besides holding courts at Montgomer·y he holds com·t for the northern 
district at chambers in Montgomery many days each month. Indeed, 
when he is at Montgomery he tran acts more or less business for the 
northern dis trict-that is, the Birmingham district-every day, such as 
orders in bankru8tcy cases, hearing and deciding cases in equity, etc. 
On June 30, 19 G, there were pending in the nortbet·n district of 
Alabama G04 criminal and civil cases, all of them said to be live cases. 
Besides, there were pending there at the same time 349 bankruptcy 
cas~s. At the same time there were pending 230 criminal and civil 
cases at Montgomery, most of them live cases. Besides, there were 
pt>nding at Montgomery at the same time 302 bankruptcy cases. 

The Department of Justice recently made a very thorough examina
tion of the conditions in Alabama and elsewhere iu nine cases in which 
bills were· introduced into Congress for additional judges. This Inves
tigation showed the n·ecessity for four more district judges, one of 
them. for the northern district of Alabama. 

For se\eral years past the condition of the business in the 
United States courts in the northern district of Alabama has 
presented an urgent case for relief. Several bills have been 
propo ed. I introduced one for an additional judge of the 
middle and northern district .• That bill did not meet with 'the 
favor of the committee nor with the approval of the Department 
of Justice. Besides, one of my colleagues has always opposed 
it, upon the grou:o.d that a separate judge for the northern • 
judicial district of Alabama wa.s what wa.s needed-that di -
trict now having no separate judge-and not an additional judge 
for the two districts. 

He ba informed me tha.t he would object to tbe consideration 
of any bill except one in present form-that is to say, the bill 
whicll bas just been read at the Clerk's desk, and which I also 
introduced. Of course the objection ot' any one Member would 
have defeated the pa age of this bill. Whatever mny have been 
my pref~rence as to the details of the matter, I did not succeed 
in getting the approval of the committee or the Department of 
Justice, or• the cooperation of all of my colleagues from Ala
bama, for any measure except the bill which bas just passed. 

During the present Congress the Department of Justice has 
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